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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered by the Department of Agricul- 
ture. 


The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial character, 
and which, under the applicable statutes, can be made by the Sec- 
retary of Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity for a hearing. 
These decisions do not include rules and regulations of general ap- 
plicability which are required to be published in the Federal Regis- 
ter. 


The principal statutes concerned are the Agricultural Marketing 
Act of 1946 (7 U.S.C. 1621 et seg.), the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seg.), the Animal Quaran- 
tine and Related Laws (21 U.S.C. 111 et seg.), the Animal Welfare 
Act (7 U.S.C. 2131 et seg.), the Federal Meat Inspection Act (21 
U.S.C. 601 et seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), 
the Horse Protection Act (15 U.S.C. 1821 et seqg.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seqg.), the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), the Plant Quar- 
antine Act (7 U.S.C. 151 et seg.), the Poultry Products Inspection 
Act (21 U.S.C. 451 et seg.), and the Virus-Seruim-Toxin Act of 1913 
(21 U.S.C. 151-158). 


The decisions published herein are arranged alphabetically by 
statute and within the statute section by date of issue or date the 
decision became final after expiration of the appeal period. They 
may be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department of Agriculture are published herein. 





TABLE OF CONTENTS 
JULY-AUGUST 1986 


LIST OF DECISIONS REPORTED, JULY-AUGUST 1986 
AGRICULTURAL MARKETING ACT, 1946 
AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
ANIMAL QUARANTINE AND RELATED LAWS 
ANIMAL WELFARE ACT 
FEDERAL MEAT INSPECTION ACT 
PACKERS AND STOCKYARDS ACT 
DISCIPLINARY DECISIONS 
REPARATION DECISIONS 
PERISHABLE AGRICULTURAL COMMODITIES ACT 
COURT DECISION 
DISCIPLINARY DECISIONS 
REPARATION DECISIONS 
REPARATION DEFAULT DECISIONS 
PLANT QUARANTINE ACT 
POTATO RESEARCH AND PROMOTION ACT 
POULTRY PRODUCTS INSPECTION ACT 
SUBJECT INDEX, JULY-AUGUST 1986 


NOTE 


A list of decisions reported and a subject index are published in each issue of Ag- 
riculture Decisions. A list of decisions reported and a subject index for the entire 
volume (or calendar year) are published in the November-December issue. 





LIST OF DECISIONS REPORTED 


JULY-AUGUST 1986 


AGRICULTURAL MARKETING ACT, 1946 PAGE 


L & L Startep Puttets Inc., Barry BATINKOFF, and Hiram J. FRANK. 
I&G Docket No. 80. Order 

Wa.pman’s Meats, Inc. FMIA Docker No. 101. PPIA Docket No. 17. 
I&G Docket No. 81. Stipulation and Consent Decision 


AGRICULTURAL MARKETING AGREEMENT ACT, 1937 


Dakota CHEESE Inc. AMA Docket No. M 76-4. Stipulation for Dismis- 
sal of Petition 


ANIMAL QUARANTINE AND RELATED LAWS 


Carter, Roy, and Russett M. Tracey, D.V.W. A.Q. Docket No. 271. 
Consent Decision as to Russell M. Tracey, D.V.W. .......cscssssssssssseseseseees 
Criper, Sammy R. and Bic Sprincs Catrie Company A.Q. Docket No. 
254. Consent Decision 
CHRISTIANSON, Dr. Dean. A.Q. Docket No. 243. Consent Decision 
Dosson, JOHNNY, SUPLHUR SPRINGS Livestock CoMMISSION COMPANY, 
O.L. Cottey Livestock CoMMISsION CoMPANY and GREENVILLE LiIvE- 
stock CoMMIssION Company. A.Q. Docket No. 265: 
Consent Decision and Order as to Greenville Livestock Commis- 
sion Company 


Consent Decision and Order as to O.L. Colley Livestock Commis- 
sion Company 
DoMINICANA DE AVIACION ArrLINES. A.Q. Docket No. 96. Decision and 


Gress, Mark A. A.Q. Dooket No. 212. Consent Decision and Order 

KorTHMANN, Dr. Kirk S. A.Q. Docket No. 263. Consent Decision 

Murpnuy, Patrick L. A.Q. Docket No. 236. Decision or Order 

NortHwest ALABAMA Livestock Auction Co. A.Q. Docket No. 197. 
Consent Decision 

Perry, Dr. Dane O. V.A. Docket No. 21. Removal of Stay Order 

Scuwartz, D.V.W., JEROME H. V.A. Docket No. 38. Decision and Order 

Stine, Warp L., and Westey Bratron. A.Q. Docket No. 245. Consent 
Decision as to Wesley Bratton 

Youna, James S. A.Q. Docket No. 256. Consent Decision and Order 


ANIMAL WELFARE ACT 


BRONSON, JULIEN, d/b/a BRonson’s TROPICAL Birps. AWA Docket No. 
383. Decision and Order (Consent) 

Brown, Margoriz. AWA Docket No. 189. Order (of Dismissal) 

Inouye, Hetene. AWA Docket No. 405. Order 

Kina, Bryan E. AWA Docket No. 398. Decision and Order Upon Ad- 
mission of Facts by Reason of Default 

Kiser, LEONARD, d/b/a Kiser Witp.tire Rancu. AWA Docket No. 374. 
Decision (Consent) 

Lyon’s, Danny and Linpa, and Santa’s Lanp. AWA Docket No. 394. 
Decision and Order (Consent) 





LIST OF DECISIONS REPORTED 


ANIMAL WELFARE ACT—Cont. PAGE 


MILLER, VIVIAN, a/k/a ViviAN MILLER GRANDPRE d/b/a/ V-G VEND- 
ERS and Vivian’s Pets. AWA Docket No. 376. Decision and Order 

Park, JuNE. AWA Docket No. 344. Order 

PENDERGRASS, Erron. AWA Docket No. 385. Decision and Order 

Situ, Ricuarp. AWA Docket No. 373. Decision and Order 

THompson, GLEN and SuirtEy. AWA Docket No. 368. Decision and 
Order (Consent) 

Woop, JoHNNIE J., and PAMELA S. Woop d/b/a PJ’s Pet Farm. AWA 
Docket No. 294. Decision and Order 


FEDERAL MEAT INSPECTION ACT 


LEVONIAN Brotuers, Inc. FMIA Docket No. 85. Stipulation and Con- 
sent Decision 


PACKERS AND STOCKYARDS ACT, 1921 
DISCIPLINARY DECISIONS: 


CHAMPION Packers, Inc. P&S Docket No. 6617. Consent Decision 
CHEHALIS LivestocK MARKET, Inc. P&S Docket No. 6696. Consent De- 


D & E Ferner Pics, Lrp., a corporation, and DARRELL WESSELS, an in- 
dividual. P&S Docket No. 6657. Consent Decision 

DoERRER AND Son, Inc., Orro, RuDOLPHO PANIGROSSO, and GENE Lom- 
BARDO. P&S Docket No. 6459. Decision with Respect to Respondents 
Otto Doerrer and Son, Inc. and Rudolfo Panigrosso 

DECISION AND ORDER WITH RESPECT TO GENE LOMBARDO 

FIn.tey, Jerry L. P&S Docket No. 6672. Decision and Order Upon Ad- 
mission of Facts by Reason of Default 

Gites AND Srratron Auction, INc., d/b/a Livestock PRODUCERS, 
Fioyp Gizzs, and Ronnie Stratton. P&S Docket No. 6660. Supple- 
mental Order 

Gro-Tex INVESTMENTS, INC. and Russet I. Corpova. P&S Docket No. 
6670. Consent Decision 


Hicoins, Jimmy. P&S Docket No. 6589. Consent Decision 

Horrie, Leroy H., and DesoraH M. Hortie. P&S Docket No. 6578. 
Consent Decision 

Hus Crry Livestock Sass, Inc. P&S Docket No. 6705. Consent Deci- 


JoLLEY, PauL. P&S Docket No. 6665. Decision (Consent) 

Knoke Livestock Buyers, INc. and THomas Lenz. P&S Docket No. 
6565. Consent Decision 

Kopuin, Haroitp. P&S Docket No. 6730. Consent Decision 

Krewson, TERRY, BosppieE Krewson, D.E. Krewson, and Licking Live- 
stock Auction Co., Inc. P&S Docket No. 6702 





LIST OF DECISIONS REPORTED 


PACKERS AND STOCKYARDS ACT, 1921—Cont. 
DISCIPLINARY DECISIONS—Cont. PAGE 


LANDMARK BEEF Processors, INc., JOHN M. BuRBANK, ALAN SILVER- 
BERG, RONALD HILLMAN, and CHAIM TREIBATCH. P&S Docket No. 
6174. Consent Decision with Respect to Landmark Beef Processors, 


LEDet, Curtis J. P&S Docket No. 6732. Consent Decision 

LEFFLER Bros INc., FRED G. STERNAU, and ALAIN Foster. P&S Docket 
No. 6650. Decision with Respect to Alain Foster (Consent) 

MacKERRACHER, WILLIAM and ARLENE. P&S Docket No. 6712. Consent 


Mip-west Company Inc. and Ernest G. BARBELLA. P&S Docket No. 
6734. Consent Decision 

Mutts, Detmar R. P&S Docket No. 6647. Decision and Order Upon Ad- 
mission of Facts by Reason of Default 

NAPOLEON Livestock AucTION, INc., DonALD A. Hauck, and GEORGE 
Brrz. P&S Docket No. 6678. Request for Supplemental Order 

Ozark County CATTLE Company, INc., DwiGut LEDBETTER, LEDBETTER 
LAND AND CaTTLE ComPANny, INc., and H.H. LepBetrer, NATIONAL 
Orver Buyinc Company of St. JosepH, Missouri, and THomas D. 
Runyan, Drxres NationaL Stocxyarps, Inc. d/b/a ABRAHAM 
CatTLE Company, Dr. LERoy ABRAHAM, and JEFFREY JACKSON. P&S 
Docket No. 6743. Decision with Respect to Dixie National Stock- 
yards d/b/a Abraham Cattle Company, Dr. Leroy Abraham, and 
Jeffrey Jackson 

Setr, L.M. P&S Docket No. 6629. Consent Decision........ 

WALKERTON Livestock AucTION, INc. and tennis. Cine P&S 
Docket No. 6495. Consent Decision 

WESTERN STockyARDS CoRPORATION. P&S Docket No. 6680. Supple- 
mental Order 

Wituiams, Davin. P&S Docket No. 6710. Consent Decision 

Wiu1aMs, ELpon. P&S Docket No. 6569. Consent Decision 


REPARATION DECISIONS: 


JJ&T Trust, Shirley A. Bollinger, Trustee v. Nevapa Livestock Auc- 
TION ComMPANY, INc., and LAVERNE ScoTTEeN. P&S Docket No. 6403. 
Order or Dismissal 

MARSCHELL, ALFRED, v. Cassipy Live Stock CoMMISSION CoMPANY and 
Saint Louis Nationa, Strockyarps Company. P&S Docket No. 
6407. Order of Dismissal 

Morris, JAMES, v. TED Lewis, Bit LARGENT, and BENTONVILLE LIVE- 
stock Auction, Inc. P&S Docket No. 6448. Order of Dismissal 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
COURT DECISIONS: 


Maaic Crty Propuce Company, INc. v. SECRETARY OF AGRICULTURE. 
No. 85-7527 (USDA PACA Docket No. 2-6448) 





LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


DISCIPLINARY DECISIONS: PAGE 


BAKKER SALES INCORPORATED. PACA Docket No. 2-7214. Decision and 
Order (Consent) 1570 

Beacon Propuce Company. PACA Docket No. 2-7129. Decision and 
1567 

Compton PropuceE CoMPpANY INCORPORATED, SAM. PACA Docket No. 
2-7200. Decision and Order (Consent) 1575 
METRO Propuce, Inc. PACA Docket No. 2-7083. Decision and Order 1573 

Reeves Propuce, Inc. PACA Docket No. 2-6213. Removal of Stay 
1576 

StouGcH, JoHN, d/b/a StouGn’s Farm FrResH MusHrooms. PACA 
Docket No. 2-7082. Decision and Order 1571 
UntrTep Provisions, Inc. PACA Docket No. 2-7018. Decision and Order 1568 


REPARATION DECISIONS: 


Aacri-Pak Fruit Co. v. NicHo Propuce Co., Inc. and/or So. CENTRAL 
BROKERAGE, Inc. PACA Docket No. 2-6723. Stay Order 

ANTHONY Farms, INc. v. BuSsHMAN’s INc. PACA Docket No. 2-6965. 
Decision and Order 

Bup ANTLE INC. v. FRESHVILLE Propuce Distrisutors, Inc. PACA 
Docket No. 2-7175. Reparation Order 

Bup-Ricu Porato, Inc. v. SPADA DistriBuTING Co., Inc. PACA Docket 
No. 2-6855. Order of Dismissal 

Cat/Mex Distrisutors v. Favoc, Inc. a/t/a MINNESOTA PRODUCE. 
PACA Docket No. 2-6937. Decision and Order 

Four Srar Tomato, Inc. v. Tomatoes, Inc. PACA Docket No. 2-6834. 


Fruit MARKETING, INC. v. LOFCHIE, INC. a/t/a Bruce Co. PACA 
Docket No. 2-6857. Ruling on Consideration 

FRESH WESTERN MARKETING, INC. v. BERRYMAN Propuce, INc. PACA 
Docket No. 2-7171. Order of Dismissal 

GRANADA MARKETING, INC. v. NATIONAL FRESH Fruit & VEGETABLE 
Co. PACA Docket No. 2-6836. Decision and Order 

GROWERS MARKETING SERVICE, INC. v. CENTRAL GROWERS SALES, INC. 
PACA Docket No. 2-6837. Decision and Order 

Lester DIsTRIBUTING COMPANY v. BRUNO Dispoto Company. PACA 
Docket No. 2-6924. Order of Dismissal 

Love, Tony D., and Patrick H. Rasaes d/b/a L&R Orcuarps v. Imu- 
PERIAL Branps, Inc. PACA Docket No. 2-6901. Order (Continuance). 

Martor! Bros. DistrisuTorsS v. ANTHONY GAGLIANO & Co. INc. PACA 
Docket No. 2-6938. Decision and Order 

Meyer, Rosert L., d/b/a Meyer ToMaTors v. Ray & Mascari, INc. 
PACA Docket No. 2-6762. Order of Dismissal 

Mikami Bros. a/t/a Mikami BrotHErs PotaTogs v. MurRPHY’s OVER- 
seas U.S.A., Inc. and/or Spapa DistrisuTinc Co., Inc. PACA 
Docket No. 2-6888. Order of Dismissal 

Muzxo Vsc., Inc. v. Spapa DistripuTinG Co., Inc. and/or Murpuy’s 
Overseas U.S.A., INc., a/t/a Murpuy’s Overseas. PACA Docket 
No. 2-6887. Order of Dismissal 





LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


REPARATION DECISIONS—Cont. PAGE 


Nat FEeinn SALES CORPORATION v. BERRYMAN Propuceg, INc. PACA 
Docket No. 2-7169. Reparation Order 
Popesta, INc., ANTHONY, v. FoppIANO PACKING Co., INC. a/t/a JMB 
PackinG Co. PACA Docket No. 2-6916: 
Decision and Order.............. : 


Stay Order 

Propuce SPECIALITIES, INc. d/b/a Friepa’s FINEST v. ORGANIC FARMS, 
Inc. PACA Docket No. 2-7137. Order of Dismissal 

Pro-Vec, Inc. v. M&M Propuce FarMs AND SALES a/t/a ZYGMUND 
Rocowsk1 & Sons. PACA Docket No. 2-6798. Decision and Order 

Roy, Earu J., d/b/a AvoYELLES Sweet Potato AUCTION a/t/a Earu J. 
Roy Propuce v. Mott AND SIMMONS BROKERAGE & SALEs Corp. 
PACA Docket No. 2-6922. Decision and Order 

Ritcto Propuce, Inc. v. MICHIGAN REPACKING AND PropuceE Co. 
PACA Docket No. 2-6774: 


Decision and Order 


Stay Order 


Situ, Jr., J. Maurice, d/b/a SmitH FarMs v. IMPERIAL BRANDS, INC. 
PACA Docket No. 2-7017. Order 
SoLKEMA Farms, INC., VAN, v. ATLANTIC Propuce. PACA Docket No. 


2-6923. Decision and Order 

STANDARD Fruit & STEAMSHIP Co. v. R. THEODORE, INc. PACA Docket 
No. 2-6908. Decision and Order 

Stevco, Inc. v. C.B. MarcHANT & Co., Inc. PACA Docket No. 2-7162. 
Order Requiring Payment of Undisputed Amount 

Sun Wortp INTERNATIONAL, INC. v. BERRYMAN Propuce, INc. PACA 
Docket No. 2-7170, Reparation Order .........<eccsssessssssseesesessacessessssseseesesoveee 

TaAGGARES Company, P.J., v. SPADA DistrisuTING Co., INc. and/or 
Murpny’s Overseas U.S.A., Inc. PACA Docket No. 2-6913. Order of 
Dismissal 

Trask & Sons, G.W., v. H.M. Surietps, Inc. PACA Docket No. 2--6878. 
Decision and Order 

VALENZUELA, THOMAS G., d/b/a T.G. VALENZUELA PRODUCE v. TEDDY 
Bertuca d/b/a Teppy Bertuca Company. PACA Docket No. 2- 
6710. Ruling on Reconsideration 

Watters Propuce, Inc. v. EMANUELLA L. PERAINO d/b/a THE TOMATO 
Outiet. PACA Docket No. 2-6903. Decision and Order 

WELL-Pict, Inc. v. C.H. Ropinson Company. PACA Docket No. 2-6819. 
Decision and Order 


REPARATION DEFAULT DECISIONS: 


ApDAMS PACKING ASSOCIATION INC. v. PREMIUM PropucE Corp. PACA 
Docket No. RD-86-350. Order (Continuance) 

ANDERSON PropucE INT'L INc. v. BRucE PropuCE BROKERAGE Co. INc. 
PACA Docket No. RD-86-352 


1586 





LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


REPARATION DEFAULT DECISIONS—Cont. PAGE 


BALLANTINE PropuCE CoMPANY INC. v. PANCHO’s Propuce Co. PACA 
Docket No. RD-86-314 1656 
Bonita PackinG Co. a/t/a BETTERAVIA FARMS v. VINCENT D. MAENZA 
d/b/a VINCENT MALNZA BANANA Co. PACA Docket No. RD-86-390.. 1667 
Brooks & Son Inc., J.R., v. SourH FLoripa Growers ASSOCIATION INC. 
PACA Docket No. RD-86-346 1661 
Brown Inc., RicHarp S., v. Paciric Coast PropucE BROKERAGE. PACA 
Docket No. RD-86-344 1661 
Brown Inc., RicHarp S., v. WAYNE M. HatTanaka d/b/a W.H. DistrRI1B- 
uTinG. PACA Docket No. RD-86-333 1659 
Brown Inc., RicHarp S., v. WEINSTEIN Propuce SaA.es Inc. PACA 
Docket No. RD-86-325 1657 
C & C Enterprises Inc. v. Patrick H. SiInGLeTarY d/b/a P.H. SINGLE- 
tary & Sons. PACA Docket No. RD-86-397 1668 
Cactus Distrisutors Inc. v. NORTHEAST PRODUCE DEALERS INc. PACA 
Docket No. RD-86-359 1662 
CaLtavo GROWERS OF CALIFORNIA v. AJ.’s Propuce Co. Inc. PACA 
Docket No. RD-86-326 1658 
CascaDIAN Fruit Suppers Inc. v. J.D.C. Enterprises Inc. d/b/a 
Rocers Propuce Company. PACA Docket No. RD-86-341 1660 
Criapp, WiLuiAM H., d/b/a Top BILLING v. PREMIUM PRopUCE CorP. 
PACA Docket No. RD-86-309 1655 
CoasTaL Berry Corp. v. JoHN H. Moncovicu d/b/a JoHN MoNcovICcH 
Co. PACA Docket No. RD-86-366 1663 
Cotorapo Potato GROWERS EXCHANGE v. JOSEPH LICCIARDELLO SONS 
Inc. PACA Docket No. RD-86-334 1659 
Cotton & Woop v. GrorGce’s Propuce INc. a/t/a MUNARI PRODUCE 
Co. PACA Docket No. RD-86-315 1656 
Crosett1 FrozEN Foops Inc. v. BAKKER SALES INCORPORATED. PACA 
Docket No. RD-86-355 1662 
DANENBERT, DANNY, v. BEACON Propuce Co. PACA Docket No. RD- 
1660 
Det Monte BANANA CoMPANY v. MusHRooM GROWERS Ass’N SALES 
Co. PACA Docket No. RD-86-319 1656 
Dew-Gro Inc. a/t/a CENTRAL WEsT PropUCE v. LEGEIS PRODUCE CorP. 
PACA Docket No. RD-86-392 1667 
Dew-Gro Inc. a/t/a CENTRAL West PRopUCE v. VINCENT D. MAENZzA. 
PACA Docket No. RD-86-389 1667 
DrMare Bros. Inc./N—Ew ENGLAND Fass v. S. NAIMAN & Sons INc. 
PACA Docket No. RD-86-400 1668 
Durr & Company, M.J., v. FARMER SMITH’s WHOLESALE INc. PACA 
Docket No. RD-86-332 1659 
Dynasty Farms Inc. v. ANTHONY J. MorEALI, JR. d/b/a Paciric Coast 
PropucE BROKERAGE. PACA Docket No. RD-86-380 1665 
Exuiotr, Homer NokLt, v. I.R. JERoME Company Ltp. PACA Docket No. 
RD-86-316 





LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


REPARATION DEFAULT DECISIONS—Cont. PAGE 


FAGERBERG, JR., Davin, v. BEACON Propuce Co. PACA Docket No. 
RD-86-339 

FEINSTEIN & Co. INc., Wm. N. v. S & K Farms Inc. PACA Docket No. 
RD-86-303 

FELTHAM Growers INC. v. BEACON Propuce Co. PACA Docket No. 
RD-86-310 

Fiormwa Crry Propuce Inc. v. FRANK W. DELEGAL, JR. d/b/a FRANK 
DELEGAL, Jr. PACA Docket No. RD-86-385 

FRUDDEN Propuce INc. v. INTER-TEX ENTERPRISES INc. PACA Docket 
No. RD-86-376 

G & K DisrrisutinG INc. v. WALLA WALLA Propuce Company. PACA 
Docket No. RD-86-321 

GERAWAN Foops INc. v. BAKKER SALES INCORPORATED. PACA Docket 
No. RD-86-382 

GREEN VALLEY Farms INc. v. TRAYMAN Inc. PACA Docket No. RD-86- 


GrirFin & BRAND oF MCALLEN INc. a/t/a INTERNATIONAL FROZEN 
Foops v. AG-MarkeEtTinG Inc. PACA Docket No. RD-86-328 

Grirrin & Branp OF MCALLEN INc. a/t/a INTERNATIONAL FROZEN 
Foops v. BAKKER SALES INCORPORATED. PACA Docket No. RD-86- 


H & R Farms v. Jamco Farms. PACA Docket No. RD-86-363 

Hatr Moon Fruit & Propuce Co. v. Jay-Ken Distrisutors INc. 
PACA Docket No. RD-86-302 

HANSHAW SALES v. FARMER SMITH’S WHOLESALE Inc. PACA Docket 
No. RD-86-331 

Harrison Company Distrisutors, AL, v. Dixie Propuce Sates. PACA 
Docket No. RD-86-396 

HawmMan Farms Inc. and Puituire A. HAwMAN d/b/a HERMISTON 
Potato v. WALLA WALLA Propuce Company. PACA Docket No. 
RD-86-322 

Heros Porato Co. v. OwEN Propuce Inc. PACA Docket No. RD-86- 


Hotes AND Sons, Horace T., v. IMPERIAL BRANDS, Inc. PACA Docket 
No. RD-86-364. Order (Continuance) 

Hunter Brotuers Inc. v. BRANTZ WHOLESALE Foops Inc. PACA 
Docket No. RD-86-311 

INTERNATIONAL A.G. INc. v. Patrick H. SinGLETaRY d/b/a P.H. Sin- 
GLETARY & Sons. PACA Docket No. RD-86-365 

INTERNATIONAL FRUITS AND VEGETABLES INc. v. M & M DistrisuTors. 
PACA Docket No. RD-86-343 

J-B Distrisutinc Co. v. JosepH Pinto. PACA Docket No. RD-86-368... 

J-B DistrisuTING Co. v. PREMIUM PRropucEe Corp. PACA Docket No. 
RD-86-308 

Kaiser Inc., Harvey, v. NAVARRA FarRM Propuce Co. Inc. PACA 
Docket No. RD-86-313 





LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


REPARATION DEFAULT DECISIONS—Cont. PAGE 


LanGcE Company Inc., Tom v. ANNICELLI Fruit & Propuce Co. PACA 
Docket No. RD-86-375 


Mauns Inc., Vic, v. FARMER SMITH’Ss WHOLESALE INc. PACA Docket 
No. RD-86-381 

Mann, GERALD E., v. BrucE PRopUCE BROKERAGE Co. INc. PACA 
Docket No. RD-86-347 

Martin Propuce Co. Inc. v. GENE GUERRA Propuce Co. and/or 
GuErRRA BrotHers Propuce. PACA Docket No. RD-86-349 

Mazzie Farms SA.Es Inc. v. WAYNE M. Hatanaka d/b/a HATANAKA 
Propuce. PACA Docket No. RD-86-305 

McManus Propbuce Co. Inc., J.S., v. BRucE PropucE BROKERAGE Co. 
Inc. PACA Docket No. RD-86-353 

Mip-VALLEY SALES CoRPORATION v. NoRTHEAST PropucE DEALERS INC. 
PACA Docket No. RD-86-384 

Mitts DistrisuTING CoMPANY v. BEN VASQUEZ Propuce INc. PACA 
Docket No. RD-86-307 

Mitts DistrisuTiING CoMPANY v. INTER-TEX ENTERPRISES INc. PACA 
Docket No. RD-86-377 

Mr. PLeasant Growers & Packers INC. a/t/a IsLaND ToMATO PAckK- 
ERS v. BRUCE PropuCcE BROKERAGE Co. Inc. PACA Docket No. RD- 


NIKADEMOS DisTRIBUTING CoMPANY, INc. v. BoLivaR G. GAMEz d/b/a 
Rosi INTERNATIONAL. PACA Docket No. RD-86-295. Stay Order 
NorTHWEST PropUCE Express v. WALLA WALLA PropucE CoMPANY. 
PACA Docket No. RD-86-399 

Norton BROKERAGE Company Inc. v. Lyco Foop Propucts. PACA 
Docket No. RD-86-403 

Otp OrcHaARD Branps Inc. v. FicoR MANUFACTURING CoMPANY a/t/a 
BEATRICE CARAMEL ApPLE. PACA Docket No. RD-86-327 

ORANGE Coast Propuce Inc. v. WALLA WALLA PropuCcE COMPANY. 
PACA Docket No. RD-86-324 

Oro Fruit Co. v. Ficok MANUFACTURING COMPANY a/t/a BEATRICE 
CARAMEL AppLe. PACA Docket No. RD-86-304 

Paciric Coast Fruit Co. v. WALLA WALLA Propuce Company. PACA 
Docket No. RD-86-320 

Panpot Bros. Inc. v. NoRTHEAST PropucE DEALERS INc. PACA Docket 
No. RD-86-383 

PisMO-OCEANO VEGETABLE EXCHANGE v. MARTIN MonrTER d/b/a M & 
M Propuce BrokeraGE. PACA Docket No. RD-86-312 

Poutos Inc., Mitton, v. Paciric Dynasty Foops Inc. PACA Docket 
No. RD-86-356 

Ropinson Company, C.H., v. J.D.C. ENTERPRISES INc. d/b/a RoGErs 
Propuce Company. PACA Docket RD-86-340 

Saras Inc. v. KENNETH A. Dumont d/b/a TRADEMASTERS INTERNA- 
TIONAL SERvICcEs Co. PACA Dooket No. RD-86-317 





LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 


REPARATION DEFAULT DECISIONS—Cont. PAGE 


Sautssury Bros. Inc. v. BAKKER SALES INCORPORATED. PACA Docket 
No. RD-86-336 1659 
SEABROOK BrotHers & Sons Inc. v. BAKKER SALES INc. PACA Docket 
No. RD-86-391 1667 
Srx L’s Packinc Company Inc. v. BoLer Farms. PACA Docket No. 
1663 
Source Propuce DistrisuTinG Co. v. AMIGO Propuce Co. Inc. PACA 
Docket No. RD-86-394 1667 
STaNnpDaARD Fruit & VEGETABLE Co. INc. v. DANIEL & Son Fruit Co. 
PACA Docket No. RD-86-387 1666 
STELLY Propuce, HERBERT L., v. DaRBy’s Propuce. PACA Docket No. 
RD-86-373 1664 
Stone Inc., JoHN W., v. Sam Compton Propuce Co. Inc. PACA 
Docket No. RD-86-335 1659 
Sunkist Growers INc. v. WALLA WALLA Propuce Company. PACA 
Docket No. RD-86-323 1657 
SunrRIsE Propuce Inc. v. AL L. Voct d/b/a Voct Propuce Co. PACA 
Docket No. RD-86-345. Order (Continuance) 1672 
Sunspicep Inc. v. WALLA WALLA Propuce Company. PACA Docket 
No. RD-86-402 1669 
Sun Wor.p INTERNATIONAL INC. v. RONALD G. Musto d/b/a Musto 
Propuce Company. PACA Docket No. RD-86-370 1668 
T&M Propuce Foop CorPoRATION v. GREEN VALLEY Co. Inc. PACA 
Docket RD-86-374 1664 
Tacus RANCH PackinG Company INc. v. WALLA WALLA Propuce Com- 
pany. PACA Docket No. RD-86-401 1669 
Texas DistrisutinG Co. Inc. v. J.D.C. ENTERPRIsEs Inc. d/b/a ROGERS 
Propuce Company. PACA Docket No. RD-86-357 1662 
Tost Company Inc., THE, v. UniTED Pacxinc Co. PACA Docket No. 
RD-86-306 1654 
Tost Company, Inc., THE, v. UnrrED Packinc Co. PACA Docket No. 
RD-86-306. Stay Order 1671 
Tomas PropucE ASSOCIATION, SANTO, v. INTER-TEX ENTERPRISES INC. 
PACA Docket No. RD-86-378 1665 
U I Group INc. v. CENTRAL Propuce and/or NATIONAL Propuce Dis- 
TRIBUTORS, Inc. PACA Docket RD-86-348 1661 
Vat-Mex Fruit Company, Inc. v. LA PREFERDIA OF Texas, Inc. PACA 
Docket No. RD-86-294. Order Reopening After Default 1670 
VALENTINE, Kipp, d/b/a VALENTINE Farms v. La Bet Farms INc. 
PACA Docket No. RD-86-329 1658 
Veac-A-Mix v. PremiuM Propuce Corp. PACA Docket No. RD-86-531. 
Order (Continuance) 1678 
VitRANO ComPANy, Tony v. INTERSTATE Propuce Inc. PACA Docket 
No. RD-86-388 1666 
WALKER Propuce INc. v. BEACON Propuce Co. PACA Docket No. RD- 





LIST OF DECISIONS REPORTED 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Cont. 
REPARATION DEFAULT DECISIONS—Cont. PAGE 


Waker Propuce Inc. v. Farr Way Packine Inc. PACA Docket No. 
RD-86-342 

Watson Company, J.C., v. NortHeast Propuce DEaters. PACA 
Docket No. RD-86-330 

Wor.ey AND McCu.LouGcH Inc. v. Euremio GUERRA and ToMAs 
GueErrRA, JR. d/b/a GuERRA BroTHERS Propuce. PACA Docket No. 


ZINNO FARMS INCORPORATED v. INTER-TEX ENTERPRISES INc. PACA 
Docket No. RD-86-379 


PLANT QUARANTINE ACT 


Arr Lincus CARGO OPERATIONS AND AIRPORT TRUCK SERVICE. P.Q. 
Docket No. 250. Order Dismissing Airport Truck Service 
Agro MayFLower Transit Co., Inc. P.Q. Docket No. 254. Consent De- 


Arro MAyFLowER TRANsiT Co., INc. and Santint VAN Co. P.Q. 
Docket No. 254. Dismissal of Complaint 

ALLIED AVIATION SERVICES INTERNATIONAL Corp. P.Q. Docket No. 269. 
Consent Decision and Order 

CEvALLos, Mariana. P.Q. Docket No. 180. Decision and Order 

DE Boer, Inc., AARD. P.Q. Docket No. 246 and 265. Consent Decision... 

ELIZALDE, Jose Jesus Meptna. P.Q. Docket No. 150. Order Dismissing 

HawauaAn Arruines, Inc. and Rosert T. Yosuizumi. P.Q. Docket No. 
76. Consent Decision as to Robert T. Yoshizumi 

KLM Dutcu Arrungs, Inc. P.Q. Docket No. 196. Consent Decision and 


Krevatas Import Export, Inc. P.Q. Docket No. 186. Consent Decision . 

Martinez, ANTONIO. P.Q. Docket No. 198. Default Decision and Order . 

Minas Navieation, Ltp. P.Q. Docket No. 170. Decision and Order 

Morikawa, GeorGE. P.Q. Docket No. 210. Consent Decision and Order. 

Murr, Victoria. P.Q. Docket No. 168. Consent Decision 

PENINSULA SHIPPING INC. AND GLENN L. Giro. P.Q. Docket No. 215. 
Consent Decision As To Peninsula Shipping Inc. and Glenn L. Giro.. 

PEVIANI SPA AND NORTHERN Propuce Company. P.Q. Docket No. 225. 
Order Dismissing Complaint 

RAMJEWANSINGH, MADELINE. P.Q. Docket No. 154. Decision and Order . 

Sotomon, Jessica. P.Q. Docket No. 217. Order Dismissing Complaint... 


POTATO RESEARCH AND PROMOTION ACT 


McDonatp, DARRELL, d/b/a Box Canyon Farms. PRPA Docket No. 
D-3. Decision and Order, Default 


POULTRY PRODUCTS INSPECTION ACT 


Wa.pman’s Meats, Inc. PPIA Docket No. 17. FMIA Docket No. 101. 
I&G Docket No. 81. Stipulation and Consent Decision 





AGRICULTURAL MARKETING ACT, 1946 
Volume 45 Number 4 


In re: L. & L. StaRTED PULLETs, INc., BARRY BATINKOFF, and H1rAM 
J. Frank. I & G Docket No. 80. Decided on July 17, 1986. 


Gregory Cooper, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER 


For the reasons stated therein, complainant’s motion to dismiss 
is granted. It is, therefore, ordered that the complaint in this pro- 
ceeding is hereby dismissed without prejudice. 


In re: WALDMAN’s Meats, Inc. FMIA Docket No. 101. PPIA Docket 
No. 17. I & G Docket No. 81. Decided on August 4, 1986. 


Altering and forging USDA certificate—Denial of Services—Consent. 


Harold Reuben, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 


STIPULATION AND CONSENT DECISION 


These are proceedings under Title I of the Federal Meat Inspec- 
tion Act (FMIA) as amended (21 U.S.C. §§ 601 et seg.), the Poultry 
Products Inspection Act (PPIA) (21 U.S.C. §§ 451 et seg.) and the 
Agricultural Marketing Act of 1946 (AMA) as amended (7 U.S.C. 
1621 et seg.) to withhold and deny inspection and grading services 
under the above Acts to respondent. These actions were initiated 
by complaints filed on July 10, 1986. Respondent has waived its 
right to answer the complaints. 

The parties have agreed that these proceedings should be termi- 
nated by the entry of the Consent Decision set forth below and 
have agreed to the following stipulation: 

1. For purposes of this Stipulation and the provisions of the Con- 
sent Decision only, respondent admits all of the jurisdictional alle- 
gations set forth herein, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law or discretion, as well as, the reasons or bases thereof; 
and 

(c) All rights to seek judicial review or otherwise to challenge 
or contest the validity of this decision. 
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2. Respondent waives any action against the United States De- 
partment of Agriculture, under the Equal Access to Justice Act of 
1980, Pub. L. 96-481, which went into effect October 1, 1981, for 
fees and other expenses incurred by Respondent in connection with 
this proceeding. 

3. This Stipulation and Consent Decision are for settlement pur- 
pose in this proceeding only and do not otherwise constitute an ad- 
mission by respondent that it has violated the regulations or stat- 
utes involved. 


FINDI. GS OF FACT 
I 


1. Waldman’s Meats, Inc., (“Respondent”) is, and at all times ma- 
terial herein, was, a corporation which operates a meat packing es- 
tablishment at 809 Sampson Street, New Castle, Pennsylvania 
16103. 

2. At all times material herein, respondent has requested and re- 
ceived Federal meat inspection and Federal meat grading and ac- 
ceptance services at its place of business in New Castle, Pennsylva- 
nia. 

3. Joseph P. Milifried is, and at all times material herein was, 
employed by respondent as a production foreman and as such is 
“responsibly connected” with Waldman’s Meats, Inc. 

4. On October 11, 1985, Joseph P. Milifried was convicted, in the 
United States District Court for the Western District of Pennsylva- 
nia of two counts of willfully altering and forging an official United 
States Department of Agriculture certificate in violation of 7 U.S.C. 
§ 1622(h). 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Consent Decision in disposition of this proceeding, 
such Order will be issued. 


ORDER 


Inspection services under FMIA and PPIA, and grading and ac- 
ceptance Services under the AMA are withdrawn from and denied 
to respondent; its officers, directors, partners, affiliates, successors, 
assigns, directly or through any corporate device, for a period of 
one year. However, said withdrawals and denials, with the excep- 
tion of a 120 day period of withdrawal of Federal meat grading and 
acceptance services, shall be held in abeyance and all inspection 
and grading services shall be provided to respondent so long as the 
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conditions set forth in paragraphs 1-9 below are met. During the 
period this Stipulation and Consent Decision is in effect, the Secre- 
tary shall have the right to summarily withdraw inspection service 
upon a finding by appropriate national headquarters staff of a vio- 
lation of any special condition set forth in paragraphs 1-9 below. 
The summary withdrawal of inspection service shall be effective 
pending final determination of a violation in accordance with the 
applicable Rules of Practice. Such summary withdrawal shall have 
no relevance with respect to the final determination in the pro- 
ceeding and will not preclude the respondent from requesting an 
expedited hearing. 

1. Joseph P. Milifried shall not have any responsibilities with 
regard to USDA Meat Grading and Acceptance Certificates nor 
shall he issue or sign any reports or documents which may be re- 
ceived by FSIS. Nor shall Joseph P. Milifried become an officer, di- 
rector or shareholder of respondent during the period of this Stipu- 
lation and Consent Decision; and 

2. Respcndent shall not knowingly employ or hire any individual, 
with the exception of Joseph P. Milifried, who has been convicted, 
in any Federal or state court, of any felony or more than one viola- 
tion of any law other than a felony, based upon the acquiring, han- 
dling, or distribution of unwholesome, mislabeled or deceptively 
packaged food, or fraud in connection with transactions in food; 
and 

3. Respondent shall immediately terminate its connection with 
any such individual when that individual’s conviction becomes 
known; and 

4. Respondent shall not knowingly or willfully alter or forge any 
United States Department of Agriculture document or certificate 
issued by any program employee in the course of their duties at its 
establishment, and 

5. Respondent shall not prepare, handle, or store custom exempt 
articles or game, whether for customers, employees, the owner, 
friends or relatives; and 

6. Respondent shall not reprocess, recondition, or rework any re- 
turned or off-condition product without prior approval by, the as- 
signed USDA inspector; and 

7. Respondent shall maintain full, complete, and accurate writ- 
ten records of all business activities applicable to and required by 
the FMIA, PPIA and AMA, which are available for review by 
USDA personnel; and 

8. Respondent shall make a detailed semiannual written report 
in a format approved by the Director, Evaluation and Enforcement 
Division, to the Meat and Inspection Office’s Area Supervisor, spe- 
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cifically addressing its adherence to this Stipulation and Consent 
Decision with a copy to the assigned USDA inspector. The first 
such report is due December 1, 1986. All following semiannual 
written reports shall be submitted to the Area Supervisor on June 
1 and December 1 of each calendar year that this Consent Decision 
and Order is effective; and 

9. Respondent shall afford duly authorized personnel of the 
USDA an opportunity to examine and to copy all records, reports, 
and other documents required of the respondent in this Consent 
Decision and Order, at reasonable hours and upon reasonable 
notice. 

This Order shall not preclude the USDA from taking any other 
actions available should repondent violate the FMIA, PPIA, AMA, 
or regulations promulgated thereunder. 

This Consent Decision and Order shall become effective after 
being signed by an Administrative Law Judge and filed with the 
Hearing Clerk. Federal meat grading and acceptance services shall 
be withdrawn from and denied to respondent, for a 120 day period 
commencing, the first day of the month following the effective date 
of the Consent Decision and Order. 

This Stipulation and Consent Decision shall expire 3 years after 
date of issuance below. 
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In re: Dakota CHEESE, INc. AMA Docket No. M76-4. Decided 
August 20, 1986. 


E. Steeves Smith, for complainant. 
M. Bradley Flynn, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
STIPULATION FOR DISMISSAL OF PETITION 


Comes now Petitioner, Dakota Cheese, Inc., by and through its 
attorneys, Tinan, Smith & Taylor, and the United States Depart- 
ment of Agriculture through its office of General Counsel, who 
hereby stipulate and agree as follows: 

1. That on or about April 25, 1986, the Honorable Edward H. 
McGrail, Administrative Law Judge, entered his Order of indefi- 
nite continuance in the above-entitled administration action pend- 
ing completion of a settlement agreement between Petitioner and 
United States Department of Agriculture. 

2. That items 1 through 5 of the Settlement Agreement filed in 
this administration action have been completed. 

3. That insofar as the administrative action is concerned the only 
matter remaining to be completed is dismissal, with prejudice, of 
the Petition giving rise to this administrative action. 

4, That the parties specificially agree that the Administrative 
Law Judge may enter, without further hearing or notice, his Order 
dismissing, with prejudice, the Petition of Dakota Cheese, Inc., filed 
herein. 
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In re: Dr. Dane O. Petry. V.A. Docket No. 21. Decided on July 3, 
1986. 


Decision by Donald A. Campbell, Judicial Officer. 
REMOVAL OF STAY ORDER 


The stay order previously issued in this proceeding pending the 
outcome of proceedings for judicial review is hereby lifted. The De- 
cision and Order previously issued on October 31, 1984, shall 
become effective on the 30th day after service of this order on re- 
spondent. 


In re: Patrick L. Murpuy. A.Q. Docket No. 236. Decided on May 
27, 1986. 


Violation of regulation on importation and slaughtering swine—Civil penalty— 
Consent. 


Respondent imported 94 Swine from Canada in violation of regulations and then 
failed to deliver the 94 swine to consigned slaughtering establishment and 
have the swine slaughtered within required 14 days. Civil penalty of $1,000 as- 
sessed. 


Clement McGovern, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This is an administrative proceeding for the assessment of a civil 
penalty for a violation of the regulations governing the importation 
of swine from Canada (9 CFR §§ 92.22 and 92.28 et seq.), hereinafter 
referred to as the regulations, in accordance with the Rules of 
Practice in 9 CFR §§ 70.1 et seg. and 7 CFR §§ 1.180 et seq. 

This proceeding was initiated by a complaint filed on February 6, 
1986, by the Acting Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The 
complaint alleged that on or about June 24, 1985, the respondent 
imported from Canada, ninety-four (94) swine, in violation of sec- 
tions 92.22 and 92.23 of the regulations (9 CFR §§ 92.22 and 92.23). 
The respondent failed to deliver the swine to the consigned slaugh- 
tering establishment and also failed to have the swine slaughtered 
at the consigned slaughtering establishment within two (2) weeks 
from the date of importation, as required by the regulations. The 
respondent has failed to file an answer or otherwise respond to any 
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of the material allegations contained in the complaint, thereby, for 
the purposes of this proceeding, being deemed to have admitted the 
allegations and waive a hearing. (see 7 CFR §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint are 
adopted and set forth herein as the Findings of Fact, and this deci- 
sion is issued pursuant to section 1.139 of the Rules of Practice ap- 
plicable to this proceeding. (See 7 CFR § 1.139). 


FINDINGS OF FACT 


1. Respondent, Patrick L. Murphy, is an individual whose ad- 
dress is Route 2, Newell, Iowa 50568. 

2. On or about June 24, 1985, respondent imported ninety-four 
(94) swine from Canada, in violation of sections 92.22(b) and 92.23 
of the regulations (9 CFR §§ 92.22(b) and 92.23), in that the swine 
were not directly delivered to the slaughter establishment as con- 
signed from port of entry, as required. 

3. On or about June 24, 1985, respondent imported 94 swine from 
Canada, in violation of -section 92.23 of the regulations (9 CFR 
§ 92.23), in that the swine were not slaughtered at the consigned 
slaughtering establishment within two weeks from date of entry, as 
required. 


CONCLUSION 


By reason of the facts contained in the Findings of Fact above, 
the respondent has violated sections 92.22(b) and 92.23 of the regu- 
lations (9 CFR §§ 92.22(b) and 92.23)). 


Therefore, the following Order is issued. 
ORDER 


Respondent, Patrick L. Murphy, is hereby assessed a civil penal- 
ty of one thousand dollars ($500.00 per violation). This penalty 
shall be payable to the “Treasurer of the United States” by certi- 
fied check or money order, and shall be forwarded to Clement J. 
McGovern, Office of the General Counsel, Room 2422 South Build- 
ing, United States Department of Agriculture, Washington, D.C. 
20250-1400, within thirty (30) days from the effective date of this 
order. This order shall have the same force and effect as if entered 
after a full hearing and shall be final and effective thirty five (35) 
days after service of this Decision and Order upon respondent, 
unless there is an appeal to the Judicial Officer pursuant to section 
1.145 of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.145). 
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[This Decision and Order became final on July 14, 1986.—ED.] 


In re: JOHNNY Dosson, SULPHUR SprRINGS LIVESTOCK COMMISSION 
Company, O.L. Cottey Livestock COMMISSION COMPANY and 
GREENVILLE Livestock COMMISSION ComPANyY. A.Q. Docket No. 
265. Decided July 15, 1986. 


Movement of cattle interstate—Civil penalty—Consent. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION AND ORDER AS TO GREENVILLE LIVESTOCK 
COMMISSION COMPANY 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Greenville Livestock Commission Compa- 
ny and others violated the Act and regulations promulgated there- 
under (9 CFR Part 71 and Part 78). Respondent Greenville Live- 
stock Commission Company and the complainant agree that this 
proceeding should be terminated by entry of the Consent Decision 
set forth and agree to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, Greenville Livestock Commission Company 
admits specifically that the Secretary of the United States Depart- 
ment of Agriculture has jurisdiction in this matter, neither admits 
nor denies the remaining allegations in the complaint, admits to 
the Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Greenville Livestock Commission Company also waives any 
action against the United States Department of Agriculture under 
the Equal Access to Justice Act of 1980 (5 U.S.C. § 504 et seq.) for 
fees and other expenses incurred by it in connection with this pro- 
ceeding. 
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FINDINGS OF FACT 


1. Greenville Livestock Commission Company, respondent, is a 
company whose address is Post Office Box 1043, Greenville, Texas 
75401. 

2. On or about June 25, 1985, the respondent moved interstate 
from Greenville, Texas to Omaha, Nebraska, approximately 33 
cattle. 

3. On or about July 16, 1985, the respondent moved interstate 
from Greenville, Texas to Omaha, Nebraska, approximately 48 
cattle. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


Respondent Greenville Livestock Commission Company is as- 
sessed a civil penalty of five hundred dollars ($500.00) which shall 
be payable to, “The Treasurer of the United States,” by certified 


check or money order, and which shall be forwarded to Kris H. Ike- 
jiri, Office of the General Counsel, Room 2422 South Building, 
United States Department of Agriculture, Washington, D.C. 20250- 
1400; on or before June 30, 1986. 

This Decision and Order shall become effective on the day of 
service upon the respondent. 


In re: Dr. DEAN CHRISTIANSON. A.Q. Docket No. 243. Decided on 
July 18, 1986. 
Movement of cattle interstate—Civil penalty—Consent. 


Robert Broussard, for complainant. 
Timothy Weber, Eureka, South Dakota, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that respondent violated the Act and regula- 
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tions promulgated thereunder (9 CFR § 71.1 et seg.). The parties 
have agreed that this proceeding should be terminated by the entry 
of the Consent Decision set forth below and have agreed to the fol- 
lowing stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, the respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Dr. Dean Christianson, respondent, is an individual whose ad- 
dress is Route 1, Box 57A, Eureka, South Dakota. 

2. On or about May 31, 1985, the respondent, Dr. Dean Christian- 
son, caused the interstate movement of thirty-six (36) cows from 
Herreid, South Dakota to Annawan, Illinois. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred and 
fifty dollars ($250). The respondent shall send, payable to the 
“Treasurer of the United States” a certified check or money order, 
to Robert L. Broussard, Office of the General Counsel, Room 2422, 
South Building, United States Department of Agriculture, Wash- 
ington, D.C. 20250, within thirty (30) days from the effective date of 
this order. 
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This order shall become effective on the day this order is served 
upon the respondent. 


In re: Roy CARTER AND RussELL M. Tracey, D.V.M. A.Q. Docket 
No. 271. Decided on July 18, 1986. 


Movement of cattle interstate—Civil penalty—Consent. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 


CONSENT DECISION AS TO RUSSELL M. TRACEY, D.V.M. 


This proceeding was instituted under the Act of February 2, 
1903, as amended, (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Jobe Whaley, respondent, violated the 
Act and regulations promulgated thereunder (9 CFR § 78.1 et seq.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent, Russell M. Tracey, D.V.M., spe- 
cifically admits that the Secretary of the United States Depart- 
ment of Agriculture has jurisdiction in this matter, neither admits 
nor denies the remaining allegations in the complaint, admits to 
the Findings of Fact set forth below, and waives: 

(a) any further procedure; 

(b) any requirements that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law or discretion, as well as the reasons or bases thereof; 

(c) all rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Russell M. Tracey, D.V.M., respondent is an individual whose 
address is 11718 Grant Road, Cypress, Texas 77429. 
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2. On or about December 4, 1984, the respondent caused the 
movement interstate of six (6) bulls from Crockett, Texas, to Okla- 
homa City, Oklahoma. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent Russell M. 
Tracey, D.V.M., such order and decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred dollars 
($200.00). The respondent shall make payment by sending a certi- 
fied check or money order payable to the “Treasurer of the United 
States,” to Jaru Ruley, Office of the General, Room 2422, South 
Building, United States Department of Agriculture, Washington, 
D.C. 20250-1400, within thirty (80) days from the effective date of 
this order. 

This order shall become effective on the day upon which service 
of this order is made upon respondent. 


In re: DOMINICANA DE AVIACION AIRLINES. A.Q. Docket No. 96. De- 
cided on June 11, 1986. 


Operating without a license—Civil penalty. 


Respondent imported 33 birds from the Dominican Republic to San Juan, Puerto 
Rico, without being licensed. Civil penalty of $1,000 was assessed. 


Clement McGovern, for complainant. 
Mr. Russo (In-house), for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
issued by the Administrator of the Animal and Plant Health In- 
spection Service, United States Department of Agriculture. The 
complaint alleged that respondent Dominicana de Aviacion Air- 
lines, violated the Act and sections 92.2(a) and 92.4(a) of the regula- 
tions promulgated thereunder (9 CFR §§ 92.2(a) and 92.4(a)). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Act were served by the Hearing Clerk, by certi- 
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fied mail, upon respondent Dominicana de Aviacion Airlines on 
September 17, 1984. Copies of the amended complaint and rules of 
practice governing proceedings under the Act were also served by 
the Hearing Clerk, by certified mail, upon respondent on December 
7, 1984. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent, Dominicana de Aviacion 
Airlines, was informed in the complaint and the letter of service 
that an answer should be filed with the Hearing Clerk within 
twenty (20) days after service of the complaint, and that failure to 
file an answer to, or plead specifically to, any allegation in the 
complaint would constitute an admission of such allegation pursu- 
ant to section 1.136(c) of the Rules of Practice (7 CFR § 1.136(c)). Do- 
minicana de Aviacion Airlines was also informed that failure to 
file an answer would constitute a waiver of hearing, as provided in 
section 1.139 of the Rules of Practice (7 CFR § 1.139). 

Dominicana de Aviacion Airlines has not filed an answer to this 
date. Dominicana de Aviacion Airlines asked for and received two 
extensions in order to adequately answer the amended complaint. 
No answer has been filed since the deadline for the second exten- 
sion, January 31, 1985. Dominicana de Aviacion Airlines’ failure to 
file an answer within the time provided constitutes an admission of 
the allegations in the complaint pursuant to section 1.136(c) of the 
Rules of Practice (7 CFR § 1.136(c)). Dominicana de Aviacion Air- 
lines’ failure to file an answer also constitutes a waiver of hearing 
under section 1.139 of the Rules of Practice (7 CFR § 1.139). Since 
Dominicana de Aviacion Airlines is deemed to have admitted the 
material allegations of fact in the complaint, they are adopted and 
set forth as the Findings of Fact. 


FINDINGS OF FACT 


1. Dominicana de Aviacion Airlines is a corporation under the 
laws of the Dominican Republic, is doing business in the United 
States, including the Commonwealth of Puerto Rico, and whose 
agent in the United States is Mr. Celestino Pena, whose address is 
Iberia Airlines, 9777 Queens Boulevard, 11th Floor, Rego Park, 
New York 11374. 

2. On or about May 5, 1984, respondent imported 33 birds (82 
finches and | parrot) from the Dominican Republic to San Juan, 
Puerto Rico, in violation of sections 92.2(a) and 92.4(a) of the regu- 
lations (9 CFR §§ 92.2(a) and 92.4(a)) because no permit was applied 
for or obtained prior to the importation of the birds, as required. 
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CONCLUSIONS 


By reason of the facts in the findings of fact set forth above, re- 
spondent, Dominicana de Aviacion Airlines has violated the Act 
and regulations promulgated thereunder. Therefore the following 
order is issued. 


ORDER 


Respondent, Dominicana de Aviacion Airlines, is hereby assessed 
a civil penalty of one thousand ($1,000.00) dollars, which shall be 
payable by certified check or money order, made payable to “Treas- 
urer of the United States,” and sent to Clement J. McGovern, at 
the following address: 


USDA 

Office of the General Counsel 
Room 2422 South Building 

14th & Independence Avenue, S.W. 
Washington, D.C. 20250-1400 


This order shall have the same force and effect as if entered 


after full hearing and shall be final and effective 35 days after 
service of this Decision and Order upon respondent, unless there is 
an appeal to the Judicial Officer pursuant within 30 days of service 
to section 1.145 of the Rules of Practice applicable to this proceed- 
ing (7 CFR § 1.146). 

[This Decision and Order became final on July 22, 1986—ED.] 


In re: Dr. Kirk S. Korumann. A.Q. Docket No. 263. Decided on 
July 23, 1986. 


Movement of cattle interstate—Civil penalty—Consent. 
Clement McGovern, for complainant. 
Respondent, pro se. 
Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondent violated the Act and regu- 
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lations promulgated thereunder (9 CFR §71 et seqg.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Dr. Kirk S. Kothmann, respondent, is an individual whose ad- 
dress is 535 Greer Boulevard, Pittsburg, Texas 75686. 

2. On or about October 25, 1985, the respondent caused the inter- 
state movement of three cattle from Pittsburg, Texas, to Auburn, 
Georgia. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500.00) which shall be payable to the “Treasurer of the United 
States,” by certified check or money order to Clement J. McGov- 
ern, Esq., Office of the General Counsel, Room 2422, South Build- 
ing, United States Department of Agriculture, Washington, D.C. 
20250-1400, within thirty (30) days from the effective date of this 
order. 
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This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: James S. Younc. A.Q. Docket No. 256. Decided on July 23, 
1986. 


Movement of cattle interstate—Civil penalty—Consent. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


CONSENT DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that James S. Young violated the Act and reg- 
ulations promulgated thereunder (9 CFR Part 78). Respondent 
James S. Young and the complainant agree that this proceeding 


should be terminated by entry of the Consent Decision set forth 
and agree to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent James S. Young admits specifi- 
cally that the Secretary of the United States Department of Agri- 
culture has jurisdiction in this matter, neither admits nor denies 
the remaining allegations in the complaint, admits to the Findings 
of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent James S. Young also waives any action against the 
United States Department of Agriculture under the Equal Access 
to Justice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and other ex- 
penses incurred by him in connection with this proceeding 


FINDINGS OF FACT 


1. James S. Young, respondent, is an individual whose address is 
HC 50, Box 12, Kimball, Nebraska 69145. 
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2. On or about December 11, 1984, the respondent moved inter- 
state from Banner County, Nebraska to Fountain, Colorado, ap- 
proximately 42 cattle. 


CONCLUSIONS 


Respondent James S. Young having admitted the jurisdictional 
facts and having agreed to the provisions set forth in the following 
Order in disposition of this proceeding, such Order and Decision 
will be issued. 


ORDER 


Respondent James S. Young is assessed a civil penalty of one 
thousand dollars ($1,000.00), which shall be payable to “The Treas- 
urer of the United States’, by certified check or money order, and 
which shall be forwarded to Kris H. Ikejiri, Office of the General 
Counsel, Room 2422, South Building, United States Department of 
Agriculture, Washington, D.C. 20250-1400, on or before July 31, 
1986. 


This Order shall become effective upon service of the respondent. 


In re: NortHwest ALABAMA Livestock AucTION Co. A.Q. Docket 
No. 197. Decided on July 29, 1986. 


Movement of cattle interstate—Civil penalty—Consent. 


Jaru Ruley, for complainant. 
Bob Rogers, Russellville, Alabama, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondent violated the Act and regu- 
lations promulgated thereunder (9 CFR § 78.1 et seg.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, the respondent specifically admits that the 
Secretary of the United States Department of Agriculture has ju- 
risdiction in this matter, neither admits nor denies the remaining 
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allegations in the complaint, admits to the Findings of Fact set 
forth below, and waives: 

(a) any further procedure; 

(b) any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as we!l1 as the reasons or bases thereof; 

(c) all rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent, Northwest Alabama Livestock Auction Co., also 
waives any action against the United States Department of Agri- 
culture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seg.) for fees and other expenses incurred by the respond- 
ent in connection with this proceeding. 


FINDINGS OF FACT 


1. Northwest Alabama Livestock Auction Co., respondent, is a 
business having its principal place of business at Highway 243, 
Russellville, Alabama 35653. 

2. On or about September 11, 1984, the respondent moved inter- 
state a number of cattle from Russellville, Alabama, to Hopkins- 


ville, Kentucky. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such order and decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of six hundred dollars 
($600.00). The respondent shall make payment by sending a certi- 
fied check or money order payable to the “Treasurer of the United 
States,” to Jaru Ruley, Office of the General Counsel, Room 2422, 
South Building, United States Department of Agriculture, Wash- 
ington, D.C. 20250-1400, within thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 
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In re: JOHNNY Dosson, SULPHUR SPRINGS LIVEsTOCK COMMISSION 
Company, O.L. CoLttey Livestock COMMISSION COMPANY and 
GREENVILLE LIVESTOCK COMMISSION ComPANY. A.Q. Docket No. 
265. Decided on August 1, 1986. 


Movement of cattle interstate—Civil penalty—Consent. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION AND ORDER AS TO O.L. COLLEY LIVESTOCK 
COMMISSION COMPANY 


This proceeding was instituted under the Act of February 2, 
1908, as amended (Act) (21 U.S.C. §§ 111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that O.L. Colley Livestock Commission Com- 
pany and others violated the Act and regulations promulgated 
thereunder (9 CFR Part 71 and Part 78). Respondent O.L. Colley 
Livestock Commission Company and the complainant agree that 
this proceeding should be terrninated by entry of the Consent Deci- 
sion set forth and agree to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, O.L. Colley livestock Commission Company 
admits specifically that the Secretary of the United States Depart- 
ment of Agriculture has jurisdiction in this matter, neither admits 
nor denies the remaining allegations in the complaint, admits to 
the Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. O.L. Colley Livestock Commission Company also waives any 
action against the United States Department of Agriculture under 
the Equal Access to Justice Act of 1980 (5 U.S.C. § 504 et seg.) for 
fees and other expenses incurred by it in connection with this pro- 
ceeding. 


FINDINGS OF FACT 


1. O.L. Colley Livestock Commission Company, respondent, is a 
company whose address is Post Office Box 667, Mt. Pleasant, Texas 
75455. 
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2. On or about June 25, 1985, the respondent moved interstate 
from Mt. Pleasant, Texas to Omaha, Nebraska, approximately 11 
cattle. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


Respondent O.L. Colley Livestock Commission Company is as- 
sessed a civil penalty of two hundred fifty dollars ($250.00) which 
shall be payable to, “The Treasurer of the United States,” by certi- 
fied check or money order, and which shall be forwarded to Kris H. 
Ikejiri, Office of the General Counsel, Room 2422 South Building, 
United States Department of Agriculture, Washington, D.C. 20250- 
1400, on or before August 15, 1986. 

This Decision and Order shall become effective on the day of 
service upon the respondent. 


In re: Warp L. STINE AND WESLEY Bratton. A.Q. Docket No. 245. 
Decided on August 1, 1986. 


Movement of cattle interstate—Civil penalty—Consent. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION AS TO WESLEY BRATTON 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondents violated the Act and reg- 
ulations promulgated thereunder (9 CFR § 78.1 et seq.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Consent Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
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tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seq.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Wesley Bratton, herein referred to as the respondent, is an in- 
dividual whose mailing address is Route 1, Rochelle, Texas 76872. 

2. On or about January 24, 1985, the respondent moved 16 post- 
parturient cows interstate from Malaga, New Mexico, to Ringgold, 
Texas. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent Wesley 
Bratton, such Order and Decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of twelve hundred dol- 
lars ($1,200.00). The respondent shall pay the civil penalty in four 
quarterly installments of $300.00 beginning September 1, 1986, 
with a final payment due June 1, 1987. The other two payments 
are due December 1, 1986, and March 1, 1987. Each payment shall 
be by certified check or money order payable to the “Treasurer of 
the United States,” and sent to Jaru Ruley, Office of the General 
Counsel, Room 2422 South Building, United States Department of 
Agriculture, Washington, D.C. 20250-1400. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 
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In re: Sammy R. Criper and Bic Sprincs CaTrLE Company. A.Q. 
Docket No. 254. Decided on August 11, 1986. 


Movement of cattle interstate—Civil penalty—Consent. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION AS TO BIG SPRINGS CATTLE COMPANY 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§111 and 120) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondents violated the Act and reg- 
ulations promulgated thereunder (9 CFR § 78.1 et seg.). The parties 
have agreed that this proceeding should be terminated by entry of 
the Conserit Decision set forth below and have agreed to the follow- 
ing stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent, Big Springs Cattle Company, 
specifically admits that the Secretary of the United States Depart- 
ment of Agriculture has jurisdiction in this matter, neither admits 
nor denies the remaining allegations in the complaint, admits to 
the Findings of Fact set forth below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Big Springs Cattle Company, herein referred to as the respond- 
ent, is a partnership whose business mailing address is Box 324, 
Picayune, Mississippi 39466. 

2. On or about March 19, 1985, the respondent moved at least 
three (3) cattle, over twenty-four months of age, interstate from 
Picayune, Mississippi, to Powderly, Texas. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent Big 
Springs Cattle Company, such Order and Decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of three hundred fifty 
dollars ($350.00). The respondent shall send a certified check or 
money order for $350.00 payable to the “Treasurer of the United 
States,” to Jaru Ruley, Office of the General Counsel, Room 2422 
South Building, United States Department of Agriculture, Wash- 
ington, D.C. 20250-1400, within thirty (80) days from the effective 
date of this order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 


In re: JEROME B. ScHwartz, D.V.M. V.A. Docket No. 38. Decided 
August 12, 1986. 


Veterinarian—Violation of standards—Accreditation suspended. 


The Judicial Officer affirmed Chief Administrative Law Judge Campbell’s Default 
Decision and Order revoking respondent’s accreditation as a Veterinarian au- 
thorized to perform official duties under State-Federal Disease Eradication 
Programs for a period of 6 months. Respondent’s failure to file an answer con- 
stitutes an admission of the allegations in the complaint and a waiver of hear- 
ing. The requirement that respondent deny or explain any allegation of the 
complaint and set forth any defense in a timely answer is necessary to enable 
this Department to handle its large workload in an expeditious and economical 
manner. 


Clement McGovern, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding instituted by the Administrator 
of the Animal and Plant Health Inspection Service, United States 
Department of Agriculture, under the regulations promulgated 
under the Animal Quarantine and Related Laws (21 U.S.C. § 111 et 
seq.). The Administrator (complainant) seeks to suspend respond- 
ent’s accreditation as a veterinarian authorized to perform official 
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duties under State-Federal disease eradication programs for a 
period of 6 months. 

On June 17, 1986, Chief Administrative Law Judge John A. 
Campbell (ALJ) issued an initial Default Decision and Order revok- 
ing respondent’s accreditation as a veterinarian authorized to per- 
form official duties under State-Federal disease eradication pro- 
grams for a period of 6 months. 

On June 11, 1986, respondent appealed to the Judicial Officer,! 
to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CFR § 2.35).2 The case was referred to the Judicial Officer for deci- 
sion on July 22, 1986. 

Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 1.145(d)), was requested by respondent, but is denied inas- 
much as the issues are not novel or difficult and oral argument 
would seem to serve no useful purpose. 

Based upon a careful consideration of the record, the initial De- 
fault Decision and Order is adopted as the final Decision and Order 
in this case, except that the effective date of the order is changed 
in view of the appeal. Additional conclusions by the Judicial Offi- 
cer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This proceeding was instituted under the regulations governing 
the Accreditation of Veterinarians and Suspension or Revocation of 
such Accreditation (9 CFR § 160.1 et seg.), by a Complaint issued by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice, United States Department of Agriculture. The Complaint was 
filed with the Hearing Clerk on March 12, 1986. The Complaint al- 
leged that Respondent violated the Standards for Accredited Veter- 
inarians (Standards) (9 CFR § 161.2). 


1 Respondent’s appeal was filed after respondent received complainant’s motion 
for adoption of the proposed decision that was not issued by the ALJ until 6 days 
after the appeal, but the premature appeal was accepted by the Judicial Officer as 
an appeal from the ALJ’s decision. 

2 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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Copies of the Complaint and the Rules of Practice governing pro- 
ceedings under the Act were served by the Hearing Clerk, by certi- 
fied mail, upon respondent on March 24, 1986. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, Respondent was informed in the 
Complaint and the letter of service that an Answer should be filed 
with the Hearing Clerk within twenty (20) days after service of the 
Complaint, and that failure to file an answer either denying or oth- 
erwise responding to the allegations in the Complaint and request- 
ing an oral hearing would constitute an admission of such allega- 
tions and a waiver of such hearing. On April 17, 1986, Respondent 
was sent, by regular mail, a notice that his Answer has not been 
received by the Hearing Clerk in the allotted time. More than 
twenty (20) days have elapsed since Respondent was served with 
the Complaint in question. Respondent has not filed an answer to 
date. This Decision and Order, therefore, is issued pursuant to sec- 
tions 1.136 and 1.139 of the Rules of Practice applicable to this pro- 
ceeding (7 CFR §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the Complaint, which 
are admitted by Respondent’s failure to file an Answer, are adopt- 
ed and set forth herein as the findings of fact. 


FINDINGS OF FACT 


1. Dr. Jerome H. Schwartz, Respondent, is an individual whose 
mailing address is 200 West Sherman Avenue, Fort Atkinson, Wis- 
consin 53538. 

2. Respondent is now, and at all times material herein was, a 
Doctor of Veterinary Medicine and an Accredited Veterinarian in 
the State of Wisconsin under the provisions of the regulations of 
Title 9, Code of Federal Regulations, Part 160-162. 

3. On or about August 7, 1984, the Respondent violated para- 
graph (b) of the Standards (9 CFR § 161.2(b)) by failing to report the 
results of tuberculosis tests, read on or about April 12, 1984, for 
Larry Pint, Fort Atkinson, Wisconsin, to the Wisconsin Depart- 
ment of Agriculture within seven (7) days after the making of such 
tests, in accordance with instructions issued to the Respondent by 
the Veterinarian in Charge or the State Animal Health Official, or 
both. 

4. On or about April 2, 1985, the Respondent violated paragraph 
(b) of the Standards (9 CFR § 161.2(b)) by failing to report the re- 
sults of tuberculosis tests, read on or about January 26, 1985, for 
Maple Tree Farm, Johnson Creek, Wisconsin, to the Wisconsin De- 
partment of Agriculture within seven (7) days after the making of 
such tests, in accordance with instructions issued to the Respond- 
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ent by the Veterinarian in Charge or the State Animal Health Of- 
ficial, or both. 

5. On or about May 21, 1985, the Respondent violated paragraph 
(b) of the Standards (9 CFR § 161.2(b)) by failing to report the re- 
sults of Johne’s calfhood vaccinations performed on or about No- 
vember 12, 1984 (Report No. 14915), December 20, 1984 (Report No. 
14916), January 18, 1985 (Report No. 14917), and March 21, 1985 
(Report No. 14918) for Meyers Brothers, Fort Atkinson, Wisconsin, 
to the Wisconsin Department of Agriculture within fifteen (15) 
days after the date of making such vaccinations, in accordance 
with instructions issued to the Respondent by the Veterinarian in 
Charge or the State Animal Health Official, or both. 


CONCLUSION 


By reason of the facts in the findings of fact set forth above, Re- 
spondent has violated the Standards for Accredited Veterinarians. 
Therefore, the following Order is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Department’s rules of practice governing formal adju- 
dicatory administrative proceedings instituted by the Secretary, a 


respondent’s failure to file an answer with the Hearing Clerk 
within 20 days after service of the complaint constitutes an admis- 
sion of the allegations in the complaint and a waiver of hearing. 
Specifically, the rules of practice provide (7 CFR §§1.136(a)-(c), 
1.139): 


§ 1.1386 Answer. 


(a) Filing and service. Within 20 days after the service of 
the complaint ... the respondent shall file with the 
Hearing Clerk an answer signed by the respondent or the 
attorney of record in the proceeding. .. . 


(b) Contents. The answer shall: (1) Clearly admit, deny, 
or explain each of the allegations of the Complaint and 
shall clearly set forth any defense asserted by the respond- 
ent; or 


(2) State that the respondent admits all the facts alleged 
in the complaint; or 


(3) State that the respondent admits the jurisdictional al- 
legations of the complaint and neither admits nor denies 
the remaining allegations and consents to the issuance of 
an order without further procedure. 
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(c) Default. Failure to file an answer within the time 
provided under § 1.136(a) shall be deemed, for purposes of 
the proceeding, an admission of the allegations in the 
Complaint, and failure to deny or otherwise respond to an 
allegation of the Complaint shall be deemed, for purposes 
of the proceeding, an admission of said allegation, unless 
the parties have agreed to a consent decision pursuant to 
§ 1.138. 


* * * * * * * 


§ 1.139 Procedure upon failure to file an answer or ad- 
mission of facts. 


The failure to file an answer, or the admission by the 
answer of all the material allegations of fact contained in 
the complaint, shall constitute a waiver of hearing. Upon 
such admission or failure to file, complainant shall file a 
proposed decision, along with a motion for the adoption 
thereof, both of which shall he served upon the respondent 
by the Hearing Clerk. 


Within 20 days after service of such motion and pro- 
posed decision, the respondent may file with the Hearing 
Clerk objections thereto. If the Judge finds that meritori- 
ous objections have been filed, complainant’s Motion shall 
be denied with supporting reasons. If meritorious objec- 
tions are not filed, the Judge shall issue a decision without 
further procedure or hearing. 

The complaint in this case contained allegations identical in all 
material respects to the findings of fact, supra, and advised re- 
spondent that complainant was seeking a 6-month suspension 
order. The complaint advised respondent that an answer must be 
filed with the Hearing Clerk within 20 days, as follows (Complaint 
at 2-3): 


WHEREFORE, it is hereby ordered that for the purpose 
of determining whether the respondent has, in fact, violat- 
ed the Standards, this complaint shall be served upon the 
respondent. The respondent shall have twenty (20) days 
after receipt of this complaint in which to file an answer 
with the Hearing Clerk, United States Department of Ag- 
riculture, Washington, D.C. 20250-1400, in accordance with 
sections 162.1 and 1.136 of the Rules of Practice applicable 
to this proceeding (9 CFR § 162.1 and 7 CFR § 1.136). Fail- 
ure to deny or otherwise respond to any allegation in this 
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complaint shall constitute an admission of such allegation. 
Failure to file an answer within the time allowed therefor 
shall constitute an admission of the allegations in this 
complaint and a waiver of hearing. 

In addition, the letter from the Hearing Clerk serving a copy of 
the complaint on respondent expressly advised respondent of the 
effect of failure to file an answer with the Hearing Clerk within 20 
days. The letter states: 


In accordance with the rules of practice governing pro- 
ceedings under the Act, a copy of which is enclosed, you 
will have 20 days from the receipt of this letter within 
which to file with the Hearing Clerk an original and four 
copies of your answer. Your answer should contain a defi- 
nite statement of the facts which constitute the grounds of 
defense, and should specifically admit, deny or explain 
each of the allegations of the complaint. Failure to file an 
answer to or plead specifically to any allegation of the 
complaint shall constitute an admission of such allegation. 


Within the same time allowed for the filing of your 
answer, you may, if you wish, request an oral hearing. 
Failure to file such a request will constitute a waiver, on 
your part, of oral hearing. 

The return receipt card shows that respondent was served with a 
copy of the complaint on March 24, 1986. Respondent’s answer was, 
therefore, required to be filed with the Hearing Clerk by April 14, 
1986. However, respondent filed no answer or other document until 
his appeal was filed on June 11, 1986. Since respondent failed to 
file an answer, the Default Decision and Order was properly issued 
in this case. Although on rare occasions default decisions have been 
set aside for good cause shown or where complainant did not 
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object,? respondent has shown no basis for setting aside the default 
decision here.* 

The requirement in the Department’s rules of practice that re- 
spondent deny or explain any allegation of the complaint and set 
forth any defense in a timely answer is necessary to enable this De- 
partment to handle its large workload in an expeditious and eco- 
nomical manner. During the last fiscal year, the Department’s five 
ALJ’s (who do not have law clerks) disposed of 421 cases. The De- 
partment’s Judicial Officer (who does not have a law clerk) dis- 
posed of 45 cases (including one on remand from the Seventh Cir- 
cuit that required a 529-page decision to justify an 8-month suspen- 
sion order and a $10,000 civil penalty for 14 separate livestock vio- 
lations based on circumstantial evidence). In a recent month, 66 
new cases were filed with the Hearing Clerk. The Department does 
not have the time or resources to hold a hearing at this late date 
for this respondent, who did not file a timely answer and did not 
contest the allegations of the complaint in its untimely answer. 

The courts have. recognized that administrative agencies “should 
be ‘free to fashion their own rules of procedure and to pursue 
methods of inquiry capable of permitting them to discharge their 


3 In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final deci- 
sion, 42 Agric. Dec. 1173 (1983) (default decision set aside because service of the com- 
plaint by registered and regular mail was returned as undeliverable, and respond- 
ent’s license under the Perishable Agricultural Commodities Act had lapsed before 
service was attempted); In re J. Fleishman & Co., 38 Agric. Dec. 789 (1978) (remand 
order), final decision, 37 Agric. Dec. 1175 (1978); In re Christ, L.A.W.A. Docket No. 
24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec. 195 (1976); and see In 
re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case remanded to de- 
termine whether just cause exists for permitting late answer), final decision, 40 
Agric. Dec. 1254 (1981). 


4 See In re Midas Navigation, Ltd., 45 Agric. Dec. (July 9, 1986); In re 
Gutman, 45 Agric. Dec._____ (June 17, 1986); In re Daul, 45 Agric. Dec. (Mar. 
6, 1986); In Eastern Air Lines, Inc., 44 Agric. Dec. (Sept. 23, 1985); In re Cut- 
tone, 44 Agric. Dec. (Aug. 20, 1985); In re Corbett Farms, Inc., 43 Agric. 
Dec. (Nov. 1, 1984); In re Jacobson, 43 Agric. Dec. (June 26, 1984); In re 
Buzun, 43 Agric. Dec. (June 13, 1984); In re Mayer, 43 Agric. Dec. (Apr. 
12, 1984) (decision as to respondent Doss), appeal dismissed, No. 84-4316 (5th Cir. 
July 25, 1984); In re Lambert, 43 Agric. Dec. (Jan. 4, 1984); In re Berhow, 42 
Agric. Dec. 764 (1983); In re Rubel, 42 Agric. Dec. 800 (1983) (default order not set 
aside where respondent acted without an attorney and did not understand the con- 
sequences and scope of a suspension order); In re Pastures, Inc., 39 Agric. Dec. 395, 
396-97 (1980) (default order not set aside where respondents misunderstood the 
nature of the order that would be issued); In re Seal 39 Agric. Dec. 370, 371 (1980); 
In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default order not 
set aside because of respondents’ contentions that they misunderstood the Depart- 
ment’s procedural requirements, when there is no basis for the misunderstanding). 
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multitudinous duties.’”’> If respondent were permitted to contest 
some of the allegations of fact at this late date, all other respond- 
ents in all other cases would have to be afforded the same privi- 
lege. Permitting such practice would greatly delay the administra- 
tive process and would require additional personnel. However, 
there is no basis for permitting respondent to present these mat- 
ters at this time. 

For the foregoing reasons, the following order should be issued. 


ORDER 


Respondent’s veterinarian accreditation is hereby suspended for 
a period of 6 months, provided that, if the respondent performs any 
actions during such suspension for which veterinary accreditation 
is required, the respondent’s veterinary accreditation shall be re- 
voked. Before such action is taken, respondent will be afforded an 
opportunity for a hearing concerning the matter. 

This order shall be effective 30 days after service on respondent. 


In re: MarK A. Gipss. A.Q. Docket No. 212. Decided on August 25, 
1986. 


Movement of cattle interstate—Civil penalty—Consent. 


Sally Stratmoen, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§111, 120, and 122), by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that the respondent violated the Act 
and regulations promulgated thereunder (9 CFR § 78.1 et seq.). The 
parties have agreed that this proceeding should be terminated by 
entry of the Consent Decision set forth below and have agreed to 
the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 


5 Cella v. United States, 208 F.2d 788, 789 (7th Cir. 1958), cert. denied, 347 U'S. 
1016 (1954), quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 184, 148 
(1940); accord Swift & Co. v. United States, 308 F.2d 849, 851-52 (7th Cir. 1962). 
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tion in this matter, admits the Findings of Fact set forth below, 
and waives: 

(a) Any further procedure; 

(b) Any requirements that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(9 U.S.C. § 504 et seg.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Mark A. Gibbs, respondent, is an individual whose mailing ad- 
dress is Route 1, Box 255, Ranburne, Alabama 36273. 

2. On or about March 29, 1985, the respondent moved interstate 
three (3) cows from Carrollton, Georgia, within a Class B state, to 
Ranburne Livestock Sales, Inc. located in Ranburne, Alabama. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Decision and Order will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of two hundred and 
fifty dollars ($250.00) which shall be payable to the “Treasurer of 
the United States” by certified check or money order, and shall be 
forwarded to Sally Ogelby Stratmoen, Office of the General Coun- 
sel, Room 2422-South Building, United States Department of Agri- 
culture, Washington, D. C. 20250-1400, within thirty (30) days from 
the effective date of this Order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 
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In re: JoHNNY J. Woop and Pameta S. Woop, d/b/a PJ’s Pet 
Farm. AWA Docket No. 294. Decided on July 11, 1986. 


Violation of the Act—License suspended—Civil penalty—Consent. 


Respondents were delivering dogs under age for shipment in commerce. License sus- 
pended for forty-five (45) days. Civil penalty of $1,000.00 was assessed. 


Robert Ertman, for complainant. 
Philip Dale Barrett, Kirksville, Missouri, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seg.) (’Act’”) by a Complaint filed by 
the Administrator, Animal and Plant Health Inspection Service 
(’APHIS”), United States Department of Agriculture, charging 
that respondents violated the regulations and standards issued 
under the Act (9 CFR § 1.1 et seg.). This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice sppli- 
cable to these proceedings (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations contained in 


the complaint, specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, 
and waive oral hearing and further procedure. Complainant and 
respondents agree for the purpose of settling this procedure to the 
entry of this decision. 


FINDINGS OF FACT 


1. Respondents are individuals whose mailing address is Route 2, 
Box 87, La Plata, Missouri 63549. 

2. At all times material herein, respondents were licensed and 
doing business as dealers under the Act. 


CONCLUSION 


Respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision and order, this 
decision and order will be entered. 


ORDER 


1. Respondents shall comply with each and every provision of the 
Animal Welfare Act (7 U.S.C. § 2131 et seg.) and the standards and 
regulations issued thereunder (9 CFR § 1.1 et seg.) and shall cease 
and desist from any violation thereof, and in particular shall not 
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deliver dogs eight weeks of age or under to intermediate handlers 
for shipment in commerce. 

2. Respondents’ license as a dealer under the Act is suspended 
for forty-five (45) days. 

3. Respondents are assessed a civil penalty of $1,000. 

This order shall have the same force and effect as if entered 
after full hearing and shall become effective on the first day after 
service of this Decision and Order on the respondents. 


In re: Bryan E. Kinc. AWA Docket No. 398. Decided on June 11, 
1986. 


Violation of regulations and standards—License suspended—Civil penalty— 
Default. 


Dealer did not provide adequate and dry housing for dogs. Enclosures were unsani- 
tary and debris on the premises. Proper medical care for dogs not provided. 
License was suspended for thirty (30) days until compliance with the Act and 
civil penalty of $1,000.00 was assessed. 


Robert Frisby, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


This is a disciplinary proceeding under the Animal Welfare Act, 
as amended, 7 U.S.C. §§2131-2156, herein referred to as the Act, in- 
stituted by a complaint filed by the Administrator, Animal and 
Plant Health Inspection Service, United States Department of Agri- 
culture, charging that the respondent willfully violated the Act and 
regulations and standards promulgated thereunder, 9 CFR §§1.1- 
3.142. 

Copies of the complaint and Rules of Practice, 7 CFR §§1.130- 
1.151, governing proceedings under the Act were served upon re- 
spondent by the Hearing Clerk by certified mail. Respondent was 
informed in the letter of service that an answer should be filed 
pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in 
the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as Findings of Fact. 
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This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice, 7 CFR § 1.139. 


FINDINGS OF FACT 


1. Bryan E. King, hereinafter referred to as the respondent, is an 
individual and his address is Rt. 1, Box 131, Quapaw, Oklahoma 
74363. 

2. The respondent, at all times material herein, was a dealer as 
defined in the Act and held a Class B license (No. 73-DM) under 
the Act. 

3. At the time of respondent’s application for a license, he re- 
ceived a copy of the regulations and standards promulgated under 
the Act and agreed in writing to comply with them. 

4. Animal and Plant Health Inspection Service (APHIS) person- 
nel inspected the respondent’s facilities on May 17 and June 5, 
1985. Each inspection revealed numerous violations of the regula- 
tions and standards issued under the Act. At the conclusion of each 
of these two inspections, APHIS inspectors explained to the re- 
spondent the requirements of the Act and the regulations and 
standards. 

5. On June 12, 1985, an inspection conducted by APHIS officials 
of respondent’s facilities disclosed that the respondent was in viola- 
tion of section 2.100 of the regulations, 9 CFR § 2.100, and the 
standards specified below: 

(a) Respondent failed to provide an indoor facility with ade- 
quate lighting and interior surfaces substantially impervious to 
moisture for dogs in violation of 9 CFR §§3.2 (c) and (d); 

(b) Respondent failed to provide shelter against inclement 
weather for dogs in violation of 9 CFR § 3.3(b); 

(c) Respondent failed to provide adequate space for dogs in vio- 
lation of 9 CFR § 3.4(b); 

(d) Respondent failed to provide adequate water and clean 
water receptacles for dogs in violation of 9 CFR § 3.6; 

(e) Respondent failed to keep primary dog enclosures clean in 
violation of 9 CFR § 3.7(a) and to keep his premises free of debris in 
violation of 9 CFR § 3.7(c); and 

(f) Respondent failed to provide veterinary care for two dogs 
with mange and a dog with a lesion and lame leg in violation of 9 
CFR § 3.10(b). 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact above, the 
respondent has willfully violated section 2.100 of the regulations, 9 
CFR § 2.100, and the specified standards. 
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ORDER 


Respondent Bryan E. King, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from 
failing to: 

(1) Provide an indoor facility with adequate lighting and interi- 
or surfaces substantially impervious to moisture for dogs in accord- 
ance with 9 CFR §§3.2 (c) and (d); 

(2) Provide shelter against inclement weather for dogs in ac- 
cordance with 9 CFR § 3.3(b); 

(3) Provide adequate space for dogs in accordance with 9 CFR 
§ 3.4(b); 

(4) Provide adequate water and clean water receptacles for 
dogs in accordance with 9 CFR § 3.6; 

(5) Keep primary dog enclosures clean in accordance with 9 
CFR § 3.7(a); 

(6) Keep premises free of debris in accordance with 9 CFR 
§ 3.7(c); and 

(7) Provide veterinary care for two dogs with mange and a dog 
with a lesion and lame leg in accordance with 9 CFR § 3.10(b). 

Respondent Bryan E. King is assessed a civil penalty of $1,000 
which shall be paid by a certified check or money order made pay- 
able to the Treasurer of the United States. The check or money 
order shall be mailed to Robert M. Frisby, Office of the General 
Counsel, United States Department of Agriculture, Room 2014- 
South Building, Washington, D. C. 20250-1400. 

Respondent’s license is hereby suspended for thirty (30) days and 
thereafter until he demonstrates to the Animal and Plant Health 
Inspection Service (APHIS) that his operation is in compliance with 
the Act and the regulations and standards issued thereunder. 
When respondent demonstrates to APHIS that he is in compliance 
with the Act and the regulations and standards issued thereunder, 
a supplemental order will be issued in this proceeding, upon the 
motion of APHIS, terminating this suspension. 

The provisions of this order shall become effective on the first 
day after this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final 
without further proceedings 35 days after service as provided in 
sections 1.142 and 1.145 of the Rules of Practice, 7 CFR §§1.142 and 
1.145. 

Copies hereof shall be served upon the parties. 

[This Decision and Order Became Final on July 23, 1986—ED.] 
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In re: Erton PENDERGRASS. AWA Docket No. 385. Decided on July 
31, 1986. 


Dealer—Failure to provide adequate facilities for dogs—License suspended—Civil 
penalty—Consent. 


John Griffith, for complainant. 
Joseph Woodcock, Aurora, Missouri, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 


This proceeding was instituted under the Animal Welfare Act, as 
amended, 7 U.S.C. §§ 2131-2156, by a complaint filed by the Admin- 
istrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that the respondent 
willfully violated the regulations and standards issued pursuant to 
the Act, 9 CFR §§ 1.1-3.142. This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable 
to this proceeding, 7 CFR § 1.138. 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 


maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Efton Pendergrass is an individual doing business 
at Route 2, Box 176, Aurora, Missouri 65605. 

2. Respondent at all times material herein was a dealer within 
the meaning of that term as defined in the Act and subject to the 
provisions of the Act and the regulations and standards issued 
thereunder. 

3. The respondent at all times material herein was licensed as a 
Class A dealer under the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


1. Respondent Efton Pendergrass and his agents and employees 
shall comply with each and every provision of the Animal Welfare 
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Act, 7 U.S.C. §§ 2131-2156, and the regulations and standards 
issued thereunder, 9 CFR §§ 1.1-3.142, and shall cease and desist 
from any violation thereof. Specifically the respondent shall cease 
and desist from: 

(a) Failing to maintain primary enclosures so as to protect dogs 
from injury as required by 9 CFR § 3.4. 

(b) Failing to provide adequate lighting for inspection and 
cleaning as required by 9 CFR § 3.2. 

(c) Failing to keep watering receptacles clean and sanitized as 
required by 9 CFR § 3.6. 

(d) Failing to keep primary enclosures clean as required by 9 
CFR § 3.7. 

2. Respondent is hereby assessed a civil penalty of $250 to be 
paid by certified check or money order payable to the Treasurer of 
the United States. 

3. Respondent’s license (43-A047) is suspended for thirty (30) days 
and thereafter until respondent demonstrates to the Animal and 
Plant Health Inspection Service (APHIS) that his facilities comply 
with the Act and the regulations and standards issued thereunder. 
When respondent demonstrates to APHIS that he is in compliance 
with the Act and the regulations and standards issued thereunder, 


a supplemental order will be issued upon the motion of APHIS in 
this proceeding terminating this suspension. 

The provisions of this order shall become effective on August 1, 
1986. 

Copies of this decision shall be served upon the parties. 


In re: LEONARD Kiser d/b/a Kiser WILDLIFE RANcH. AWA Docket 
No. 374. Decided on August 6, 1986. 


Failure to provide adequate sanitary conditions for animals—Civil penalty—Con- 
sent. 


Howard B. Haas, for complainant. 
David J. Flower, Somerset, Pennsylvania, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION (CONSENT) 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seg.), by a complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that the respondent 
willfully violated the regulations and standards issued pursuant to 
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the Act (9 CFR § 1.1 et seg.). This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


The respondent, Leonard Kiser, is an individual doing business 
as Kiser Wildlife Ranch, RD #1, Box 117, Crainbrook, Pennsylva- 
nia 15924. The respondent, at all times material herein, was an ex- 
hibitor within the meaning of the Act, and was licensed thereunder 
(Class C, No. 28E384). 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


The respondent, his agent and employees, directly or through 
any corporate or other device, shall cease and desist from: 

(1) Operating as a licensee under the Animal Welfare Act and 
the regulations issued thereunder without maintaining cages and 
fencing that meet the structural strength requirements for the ani- 
mals involved as required by 9 CFR § 3.125(a); 

(2) Failing to provide adequate drinking water as required by 9 
CFR § 3.130; 

(3) Failing to provide sanitation, cleaning, and housekeeping of 
the pens as required by 9 CFR § 3.131. 

Respondent is assessed a civil penalty of $1,000.00 of which 
$100.00 shall be paid by a certified check or money order made pay- 
able to the Treasurer of the United States. The remaining $900.00 
is hereby suspended and shall be held in abeyance, provided that 
within ninety (90) days from the date this order becomes effective 
the respondent builds around his animal facility an eight-foot high 
perimeter fence of sufficient strength to prevent animals from es- 
caping. 

The provisions of this order shall become effective on the first 
day after service of this decision on the respondent. 
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Copies of this decision shall be served upon the parties. 


In re: Vivian MILLER, a/k/a ViviAN MILLER GRANDPRE, d/b/a V-G 
VENDERS and ViviAn’s Pets. AWA Docket No. 376. Decided on 
August 7, 1986. 


Class B Dealer—Failure to follow regulations and standards—Civil Penalty— 
Dealer license revoked—Consent. 


Respondent was selling improperly identified dogs and cats and failed to provide 
purchase records and to maintain proper inspection records. Respondent also 
violated standards of clean buildings and grounds. License is revoked. Civil 
penalty of $1,000.00, payment suspended if respondent is not in violation of the 
Animal Welfare Act. 

M. Bradley Flynn, for complainant. 

Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION AND ORDER 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seg.), by a complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that the respondent 
willfully violated the regulations and standards issued pursuant to 
the Act (9 CFR §1.1 et seg.). This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Vivian Miller, also known as Vivian Miller Grandpre, is an in- 
dividual doing business, at all times material herein, as V-G Vend- 
ers and Vivian’s Pets. 

2. The respondent, at all times material herein, was located at 
16774 Reed Street, Fontana, California 92335. 

3. The respondent, at all times material herein, was a licensed 
Class B dealer (License No. 98B-099) under the Act. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


1. Respondent, her agents and employees, directly or indirectly 

through any corporate or other device, shall cease and desist from: 

a. Selling any animal without such animal being properly iden- 
tified by an official tag or tattoo; 

b. Otherwise violating section 2.50 of the regulations (9 CFR 
§ 2.50); 

c. Failing to accompany each shipment of any dog or cat sold 
or otherwise disposed of with a copy of the record containing infor- 
mation required by section 2.75(a) of the regulations (9 CFR 
§ 2.75(a)); 

d. Otherwise violating section 2.75 of the regulations (9 CFR 
§ 2.75); 

e. Failing to store food in facilities which adequately protect 
the food from deterioration, molding, or contamination by vermin; 

f. Otherwise violating sections 3.1 and 3.125 of the standards (9 
CFR §§3.1, 3.125); 

g. Failing to provide clean buildings and grounds and prevent- 
ing a buildup of trash; 

h. Otherwise violating sections 3.7 and 3.131 of the standards (9 
CFR §§3.7, 3.131); and 

i. Failing to maintain, and failing to keep available for inspec- 
tion records concerning the date and method of disposition of ani- 
mals, if any animals are disposed of. 

2. Respondent is hereby assessed a civil penalty of $1000. Pay- 
ment of such penalty is suspended so long as respondent is not al- 
leged to be in violation of the Animal Welfare Act or of the regula- 
tions and standards promulgated thereunder for a period of one 
year from the date of this order. 

3. Respondent’s Class B dealers license No. 93B-099 is hereby re- 
voked. Respondent shall surrender her license within 30 days after 
the effective date of this order by mailing it to: Animal and Plant 
Health Inspection Service, Veterinary Services, 83 Scripps Drive, 
Sacramento, California 95825, Attention: James D. Roswurm, 
AVIC. The provisions of this order shall become effective on the 
first day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 
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In re: GLEN and SHirLEY THompson. AWA Docket No. 368. Decided 
on August 19, 1986. 


Dealers—Violation of regulations and standards of the Act—License revoked— 
Civil penalty—Consent. 


Robert Frisby, for complainant. 
Respondent, pro se. 


Decision by Dorethea A. Baker, Administrative Law Judge. 
DECISION AND ORDER (CONSENT) 


This proceeding was instituted under the Animal Welfare Act, as 
amended, 7 U.S.C. §§ 2131-2156 (1982), by a complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, 
United States Department of Agriculture, alleging that the re- 
spondents willfully violated the regulations and standards issued 
pursuant to the Act, 9 CFR §§ 1.1-3.142 (1985). This decision is en- 
tered pursuant to the consent decision provisions of the Rules of 
Practice applicable to this proceeding, 7 CFR § 1.138. 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


A. Glen and Shirley Thompson are individuals whose address is 
P.O. Box 1, Valley Center, Kansas 67147. 

B. The respondents, at all times material herein, were dealers 
within the meaning of that term as defined in the Act and were 
licensed as Class B dealers (No. 48-BC-24) under the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents Glen and Shirley Thompson shall comply with each 
and every provision of the Animal Welfare Act, 7 U.S.C. §§2131- 
2156, and the standards and regulations issued thereunder, 9 CFR 
§§1.1-3.142, and shall cease and desist from any violation thereof. 
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In particular, the respondents shall cease and desist from failing 
to: 

(1) Repair dog houses as required by 9 CFR §§3.1 and 3.4; 

(2) Provide protection from inclement weather for dogs as re- 
quired by 9 CFR § 3.3; 

(3) Repair dog runs and provide adequate drainage as required 
by 9 CFR §§3.1 and 3.3; 

(4) Provide adequate space for dogs, when chained, as required 
by 9 CFR § 3.4; 

(5) Provide clean food and water dishes as required by 9 CFR 
§§3.5 and 3.6; 

(6) Remove accumulations of debris from their facility as re- 
quired by 9 CFR § 3.7; 

(7) Control flies as required by 9 CFR § 3.7; and 

(8) Provide proper care for emaciated and apparently malnour- 
ished dogs as required by 9 CFR §§3.5 and 3.10. 

Respondents are assessed a civil penalty of $2,000, $1,000 of 
which is suspended provided the respondents do not engage in any 
business requiring a license under the Animal Welfara Act for a 
period of three (3) years. After this 3 year period has expired the 
respondents may apply for a license. The remaining $1,000 civil 
penalty is payable by certified check or money order nade to the 
order of the Treasurer of the United States. 

Respondents’ license (No. 48-BC-24) is revoked. 

Copies of this decision shall be served upon the parties. 


In re: JULIEN Bronson, d/b/a BRONSON’s TROPICAL Birps. AWA 
Docket No. 383. Decided on August 25, 1986. 


Violation of provisions of the Animal Welfare Act—Failed to maintain records— 
Did not provide health certificate, issued by licensed veterinarian, for non- 
human primate—License suspended—Civil penalty—Consent. 


Brad Flynn, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION AND ORDER (CONSENT) 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. § 2131 et seq.), by a complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that the respondent 
willfully violated the regulations and standards issued pursuant to 
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the Act (9 CFR § 1.1 et seg.). This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only’ to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Julien Bronson is an individual doing business as 
Bronson’s Tropical Birds. 

2. The respondent, at all times material herein, was located at 
700 Cross River Road, Katonah, New York. 

3. The respondent, as all material times herein, was a licensed 
Class B dealer under the Act. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 


parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


1. Respondent, his agents and employees, directly or indirectly 
through any corporation, trust, or other device whatsoever, shall 
cease and desist from violating the provisions of the Animal Wel- 
fare Act and the regulations and standards issued thereunder, and 
in particular, respondent shall cease and desist from: 

a. Filing annual reports which do not correctly indicate the 
number of animals the respondent bought and sold during the 
period of time covered by the report; 

b. Otherwise violating section 2.7 of the regulations (9 CFR 
§ 2.7); 

c. Failing to make, keep, and maintain records that fully and 
correctly disclose required information concerning animals which 
were purchased, acquired, owned, held, or possessed by the re- 
spondent; 

d. Failing to provide a copy of the information required by 9 
CFR § 2.75(b)(1) for each shipment of any animal; 

e. Otherwise violating section 2.75 of the regulations (9 CFR 
§ 2.75); 
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f. Failing to provide with each shipment of a non-human pri- 
mate a health certificate executed and issued by a licensed veteri- 
narian; and 

g. Otherwise violating section 2.79 of the regulations (9 CFR 
§ 2.79). 

2. Respondent is hereby assessed a civil penalty of $2,000, to be 
paid by certified check or money order made to the order of the 
Treasurer of the United States. 

3. Respondent’s Class B license is hereby suspended for one year 
and thereafter until respondent demonstrates to the Animal and 
Plant Health Inspection Service (APHIS) that he is in full compli- 
ance with the Animal Welfare Act and the regulations and stand- 
ards issued pursuant thereto. When respondent demonstrates to 
APHIS that he is in full compliance with the Act and the regula- 
tions and standards issued pursuant thereto, a supplemental order 
will be issued in this proceeding, upon the motion of APHIS, termi- 
nating this suspension. 

The provisions of this order shall become effective on the first 
day after service of this decision on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: RicHarp SmituH. AWA Docket No. 373. Decided on June 24, 
1986. 


Operating without a license—Civil penalty. 


Respondent was ordered to cease and desist from operating a dog kennel without 
being licensed and violating the Act and regulations and standards issued 
thereunder. A civil penalty of $2,000.00 was assessed. 


Howard Haas, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Animal Welfare Act, 
as amended (7 U.S.C. §§2131-2156), herein referred to as the Act, 
instituted by a complaint filed by the Administrator, Animal and 
Plant Health Inspection Service, United States Department of Ag- 
riculture, charging that the respondent wilfully violated the Act 
and regulations and standards promulgated thereunder (9 CFR 
§§1.1-3.142). 

Copies of the complaint and Rules of Practice (7 CFR §§1.130- 
1.151) governing proceedings under the Act were served upon re- 
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spondent by the Hearing Clerk by certified mail. Respondent was 
informed in the letter of service that an answer should be filed 
pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in 
the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 C F.R. § 1.139). 


FINDINGS OF FACT 


1. Richard Smith is an individual whose address is P.O. Box 230, 
Vian, Oklahoma. 

2. The respondent, at all times material herein, was operating a 
dog kennel and was a dealer within the meaning of the Act. The 
respondent, at all times material herein, was not licensed as re- 
quired by the Act. 

3. In March 1984, the respondent was aware of the requirement 


that he be licensed, and in August 1984, the respondent received a 
copy of the regulations and standards promulgated under the Act. 
No application was made. 

4. In violation of § 4 of the Act and 9 CFR § 2.1, the respondent 
engaged in business as a dealer in that during March and April 
1984, the respondent sold at least nineteen dogs to Julia Gray, a 
licensed dealer in Texas. 

5. On July 10, 1985, the respondent’s premises were inspected 
and as described below the respondent was found to be in violation 
of section 2.100 of the regulations and the specified standards. 

(a) In violation of 9 CFR § 3.1(a), the facilities for dogs were not 
structurally stable and sound. 

(b) In violation of 9 CFR §§3.1(b) and 3.6, adequate potable 
water was not supplied. 

(c) In violation of 9 CFR § 3.1(c), food was stored in open con- 
tainers not providing protection against infestation. 

(d) In violation of 9 CFR §§ 3.1(d) and 3.7 (a), (b), animal waste 
and other filth was piled up and not properly disposed of. 

(e) In violation of 9 CFR § 3.3, shelter was inadequate to pro- 
tect dogs from excessive heat from sunlight. 

(f) In violation of 9 CFR § 3.4(b), dogs were overcrowded to the 
extent that six to ten dogs were housed in small cages only large 
enough for two dogs. 
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(g) In violation of 9 CFR § 3.7(c), grounds contained many truck 
bodies. 

(h) In violation of 9 CFR §3.9, dogs were not maintained in 
compatible groups. 

(i) In violation of 9 CFR § 3.10, adequate veterinary care was 
not provided in that dogs were allowed to freely roam around the 
grounds causing a potential rabies problem, and all nineteen dogs 
sold by the respondent to J. Gray were found to be diseased. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact above, the 
respondent has willfully violated § 4 of the Act (7 U.S.C. § 2134), 
section 2.100 of the regulations (9 CFR § 2.100), and the specified 
standards. 


ORDER 


Respondent Richard Smith, his agent and employees, directly or 
through any corporate or other device, shall cease and desist from: 

(1) Operating on any capacity for which a licensee is required 
under the Animal Welfare Act and the regulations issued thereun- 
der without having applied for and obtained a license in accord- 
ance with the Act and the regulations. 

(2) Operating as a licensee under the Act without maintaining fa- 
cilities for dogs that are structurally stable and sound in accord- 
ance with 9 CFR § 3.1(a); 

(3) Operating as a licensee under the Act without supplying ade- 
quate water in accordance with 9 CFR §§ 3.1(b) and 3.6; 

(4) Operating as a licensee under the Act without storing food in 
containers that provide protection against infestation in accordance 
with 9 CFR § 3.1(c); 

(5) Operating as a licensee under the Act without properly dis- 
posing of animal waste and other filth in accordance with 9 CFR 
§§ 3.1(d) and 3.7 (a), (b); 

(6) Operating as a licensee under the Act without providing shel- 
ter that is adequate to protect dogs from excessive heat in accord- 
ance with 9 CFR § 3.3; 

(7) Operating as a licensee under the Act without ensuring that 
dogs are not overcrowded in cages in accordance with 9 CFR 
§ 3.4(b); 

(8) Operating as a licensee under the Act without ensuring that 
grounds are kept clean and free of accumulations of trash in ac- 
cordance with 9 CFR § 3.7(c); 

(9) Operating as a licensee under the Act without maintaining 
dogs in compatible groups in accordance with 9 CFR § 3.9; and 
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(10) Operating as a licensee under the Act without providing ade- 
quate veterinary care in accordance with 9 CFR § 3.10. 

The respondent Richard Smith is assessed a civil penalty of 
$2,000.00 which shall be paid by a certified check or money order 
made payable to the Treasurer of the United States. The check or 
money order shall be mailed to Howard B. Haas, Office of the Gen- 
eral Counsel, United States Department of Agriculture, Room 2014- 
South, Washington, D.C. 20250-1400. 

The provisions of this order shall become effective on the first 
day after this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final 
without further proceedings 35 days after service as provided in 
sections 1.142 and 1.145 of the Rules of Practice (7 CFR §§ 1.130- 
1.151). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final on August 29, 1986—ED.] 


In re: DANNY and Linpa Lyons, and Santa’s Lanp. AWA Docket 
No. 394. Decided on August 29, 1986. 


Violation of provisions of the Animal Welfare Act—Civil penalty—Consent. 


M. Bradley Flynn, for complainant. 
Fred Moody, Jr., Bryson City, North Carolina, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER (CONSENT) 


This proceeding was instituted under the Animal Welfare Act, as 
amended (7 U.S.C. § 2181 et seg.), by a complaint filed by the Ad- 
ministrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, alleging that the respondents 
willfully violated the regulations and standards issued pursuant to 
the Act (9 CFR §1.1 et seg.). This decision is entered pursuant to 
the consent decision provisions of the Rules of Practice applicable 
to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


A. Danny and Linda Lyons are owners and officers of Santa’s 
Land, a corporation. 

B. The respondents, at all times material herein, were located at 
Route 1, Box 184A, Cherokee, North Carolina 28719. 

C. The respondents, at all times material herein, were licensed 
exhibitors (License No. 55-C-40). 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


1. The respondents, their agents, employees, and assigns, acting 
directly or indirectly, or through any corporation, trust, or any 
device whatsoever, shall cease and desist from violating any and all 
provisions of the Animal Welfare Act and the regulations and 
standards issued thereunder, and in particular the respondents 
shall cease and desist from: 

(a) Failing to provide housing facilities for non-human prima- 
tes which are structurally sound and in good repair; 

(b) Otherwise violating any of the provisions of sections 3.75 
and 3.78 of the standards (9 CFR §§ 3.75, 3.78 (1986)); 

(c) Failing to store food for any animal in covered containers so 
as to protect the food from contamination and infestation by 
vermin; 

(d) Otherwise violating any of the provisions of sections 3.50, 
3.75, and 3.125 of the regulations (9 CFR §§ 3.50, 3.75, 3.125 (1986)); 

(e) Failing to provide a suitable means of draining excess water 
from any animal enclosure; and 

(f) Otherwise violating any provision of section 3.127 of the reg- 
ulations (9 CFR § 3.127 (1986)). 

2. Respondents are hereby assessed a civil penalty of $1,000, paid 
by check or money order, and made to the order of the Treasurer 
of the United States. 

The provisions of this order shall become effective on the first 
day after service of this decision on the respondents. 

Copies of this decision shall be served upon the parties. 
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In re: MARsor1E Brown. AWA Docket No. 139. Decided on July 3, 
1986. 


John Griffith, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER (OF DISMISSAL) 


Complainant has moved to dismiss this case. 

In support of complainant’s motion, complainant has stated that 
respondent is no longer operating the dog business which gave rise 
to the charges in this case. 

WHEREFORE, FOR GOOD CAUSE SHOWN, it is hereby or- 
dered that this complaint is dismissed without prejudice. 


In re: HELENE INovye. AWA Docket No. 405. Decided on August 13, 
1986. 


Robert Frisby, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER 


Complainant has moved to dismiss this case. 

In support of complainant’s motion, complainant has stated that 
the respondent closed her facility and cannot be located. As a 
result, the complainant was unable to serve her with the com- 
plaint. 

WHEREFORE: FOR GOOD CAUSE SHOWN, it is ordered that 
this complaint be dismissed, without prejudice. 


In re: JUNE Park. AWA Docket No. 344. Decided on August 15, 
1986. 


Robert Frisby, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER 


Complainant has moved to dismiss this case. 
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In support of complainant’s motion, complainant has stated that 
the respondent closed her facility and cannot be located. 

WHEREFORE: FOR GOOD CAUSE SHOWN, it is ordered that 
this complaint be dismissed, without prejudice. 
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In re: LEVONIAN BrotuHers, INc. FMIA Docket No. 85. Decided on 
July 8, 1986. 


Meat processor, wholesale distributor—Felony conviction for adulterated food. 


Respondent is recipient of federal meat inspection services but operated a wholesale 
distribution warehouse which is not federally inspected. Respondent was con- 
victed of handling and storing adulterated food. Inspection services under Title 
I withdrawn for one (1) Year, 50 weeks will be held in abeyance if provisions of 
this stipulation and consent order are met. 


Kevin Thiemann, for complainant. 
Peter O. Safir, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
STIPULATION AND CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. § 601 et seg.), hereinafter referred to as the 
FMIA, and the Applicable Rules of Practice (9 CFR § 335.1 et seq.), 
to withdraw federal meat inspection services from Levonian Broth- 
ers, Inc., hereinafter referred to as the respondent. This proceeding 
was commenced by a complaint filed by the Administrator of the 
Food Safety and Inspection Service, United States Department of 


Agriculture, who is responsible for the administration of the FMIA. 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision as set forth below and have 
agreed to the following stipulations: 

1. For the purpose of this stipulation and the provisions of this 
Consent Decision, respondent admits all of the jurisdictional allega- 
tions of the complaint, admits the Findings of Fact, and waives: 

(a) Any further procedural steps; 

(b) Any requirements that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 
and 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision. 

2. This Stipulation and Consent Decision are for purposes of set- 
tlement in this proceeding only and do not otherwise constitute an 
admission or denial by the respondent that it has violated the reg- 
ulations or statutes involved. 

3. The respondent waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by respondent in connection with this proceeding. 





FEDERAL MEAT INSPECTION ACT 
Volume 45 Number 4 


FINDINGS OF FACT 


1. Levonian Brothers, Inc., is a business, incorporated in the 
State of New York, which operates a meat processing establish- 
ment at 27 River Street, Troy, New York 12180. 

2. Levonian Brothers, Inc., is, and at all times material herein 
was, a recipient of federal meat inspection services under Title I of 
the Act at 27 River Street, Troy, New York 12180 (Establishment 
No. 5065). 

3. Levonian Brothers, Inc., operates a wholesale distribution 
warehouse facility, which is not federally inspected, at 41 River 
Street, Troy, New York 12180. 

4. On or about September 11, 1984, Levonian Brothers, Inc., was 
convicted, in the United States District Court for the Northern Dis- 
trict of New York, of one felony for handling and storing food prod- 
ucts in a manner which caused them to become adulterated with 
rodent fecal materials, in violation of the FMIA (21 U.S.C. 
§§ 601(m)(3), 610(d), 661(c), and 676(a)). 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 


in the following Order and Consent Decision in disposition of this 
proceeding, such decision will be issued. 


ORDER 


1. Inspection services under Title I of the FMIA are withdrawn 
from and denied to the respondent, its owners, officers, directors, 
successors, affiliates, or assigns, directly or through any corporate 
or other device for a period of one (1) year beginning on June 18, 
1986. Two (2) consecutive weeks of actual suspension will begin De- 
cember 21, 1986 and end on January 3, 1987. During this two con- 
secutive week period respondent will only be permitted to perform 
general maintenance, sanitation, and renovation work at its feder- 
ally inspected facility. This Order will not effect normal operations 
at the respondent’s wholesale distribution warehouse facility. The 
remaining fifty (50) weeks of the one (1) year withdrawal period 
will be held in abeyance and will not become effective: 

(a) For so long as, within one (1) year of the effective date of 
this Consent Decision, respondent, or any of its officers, employees, 
or agents do not violate (as that term is defined in paragraph 2 
infra) any section of the FMIA (21 U.S.C. § 601 et seg.) involving 
the preparation, sale, transportation, or attempted distribution of 
any adulterated or misbranded products; and 

(b) For so long as respondent, within one (1) year of the effec- 
tive date of this Consent Decision: 
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(1) Does not knowingly hire, in any capacity, any individual 
who has been convicted of any felony; and 

(2) To the extent permitted by New York law, dismisses from 
its employment any such individual, hired after the effective date 
of this Consent Decision, when that individual’s conviction becomes 
known. 

2. The violation of any provision in paragraph | of this Order will 
result in the immediate withdrawal of inspection services under 
Title I of the FMIA. The term “violation” means a final decision in 
a formal adjudicatory proceeding before the Secretary of Agricul- 
ture or a conviction in federal or state court. This shall not pre- 
clude the referral of any such violation to the Department of Jus- 
tice for possible criminal or civil proceedings. 

3. If any provision of this Order is declared to be invalid, such 
declaration shall not affect the validity of any other provision 
herein. 


4. This Order shall become effective on the day upon which serv- 
ice of this Order is made upon the respondent. 
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DISCIPLINARY DECISIONS 


In re: Paut JotteEy. P & S Docket No. 6665. Decided on July 3, 
1986. 


Dealer—Market agency—Failure to pay when due—Registration suspended— 
Consent. 


Roberta Swartzendruber, for complainant. 
Jim H. Camp, Sparta, Tennessee, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION (CONSENT) 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Paul Jolley, hereinafter referred to as the respondent, is an in- 
dividual whose principal place of business is located in Doyle, Ten- 
nessee, and whose business mailing address is Route 1, Doyle, Ten- 
nessee 38559. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on 
a commission basis and buying and selling livestock in commerce 
for his own account; and 

(b) Registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce on a commission basis and as 
a dealer to buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 





LEFFLER BROS. INC., FRED G. STERNAU AND ALAIN FOSTER 1505 
Volume 45 Number 4 


ORDER 


Respondent Paul Jolley, his agents and employees, directly or 
through any corporate or other device, in connection with his busi- 
ness operations subject to the Packers and Stockyards Act, shall 
cease desist from failing to pay, when due. the full purchase price 
of livestock. 

Respondent is suspended as a registrant under the Act for a 
period of 21 days. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served on the parties. 


In re: LEFFLER Bros. INc., FRED G. STERNAU and ALAIN Foster. P & 
S Docket No. 6650. Decided on July 11, 1986. 
Packer—Failure to pay when due—Insufficient funds—Civil penalty—Consent. 


Allan Kahan, for complainant. 
Ben C. Friedman, P.C., New York, New York, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION WITH RESPECT TO ALAIN FOSTER (CONSENT) 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents willfully violated the Act. This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding. (7 CFR § 1.138). 

Respondent Alain Foster admits the jurisdictional allegations in 
paragraph I of the Complaint and Notice of Hearing as they apply 
to him and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allega- 
tions, waives oral hearing and further procedure, and consents and 
agrees, for the purpose of settling this proceeding and for such pur- 
pose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Leffler Bros. Inc., hereinafter referred to as the corporate re- 
spondent, is a corporation organized and operating in the State of 
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New York. Its business mailing address is c/o Fred G. Sternau, Box 
216, Schoolhouse Road, Cross River, New York 10518. 

2. The corporate respondent was at all times material herein: 

(a) Engaged in the business of marketing meat, meat food prod- 
ucts and poultry products acting as a wholesale broker, dealer or 
distributor in commerce; and 

(b) A packer within the meaning of the Act and subject to the 
provisions of the Act. 

8. Alain Foster, hereinafter referred to as respondent Foster, is 
an individual whose business mailing address is 147-12 95th 
Avenue, Jamaica, New York 11435. 

4. Respondent Foster was at all times material herein owner, 
through De Mer Resource Corporation, of 14% of the stock of the 
corporate respondent, and was President of the corporate respond- 
ent from November, 1983 to June, 1984. 

5. Respondent Foster was, at all times material herein a packer 
within the meaning of the Act and subject to the provisions of the 
Act. 


CONCLUSIONS 


Respondent Alain Foster having admitted the jurisdictional facts 
and the parties having agreed to the entry of this decision, such 
decision will be entered. 


ORDER 


Respondent Alain Foster, directly or through any corporate or 
other device, shall cease and desist from: 
(1) Failing to pay, and from failing to pay when due, for meat 
and meat food products and poultry products purchased; and 
(2) Issuing checks in payment for meat, meat food products or 
poultry products without having and maintaining sufficient funds 
on deposit and available in the bank account upon which they are 
drawn to pay such checks or drafts when presented for payment. 
Respondent Alain Foster is hereby assessed a civil penalty of 
Five Thousand Dollars ($5,000.00). 
The provisions of this order shall become effective on the first 
day after service of this order on the respondents. 
Copies of this decision shall be served upon the parties. 
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In re: Davip WituiaMs. P & S Docket No. 6710. Decided on July 11, 
1986. 


Dealer—Bonding requirement not met—Cease and desist—Consent. 


Ben E. Bruner, for complainant. 
Respondent, pro se. 


Decision by Dorethea A. Baker, Administrative Law Judge. 
DECISION (CONSENT) 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 


and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent, David Williams, is an individual whose mailing 
address is Route 2, Box 207A, Carlisle, Arkansas 72024. 
2. The respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent David Williams, directly or through any corporate or 
other device, in connection with his operations subject to the Act, 
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shall cease and desist from engaging in business in any capacity for 
which bonding is required under the Packers and Stockyards Act, 
as amended and supplemented, and the regulations, without filing 
and maintaining an adequate bond or its equivalent, as required by 
the Act and the regulations. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served on the parties. 


In re: LANDMARK BEEF Processors, INc., JOHN M. BuRBANK, ALAN 
SILVERBERG, RONALD HILLMAN, and CHAIM TREIBATCH. P & S 
Docket No. 6174. Decided on July 14, 1986. 


Dealer—Failure to pay when due—Use of incomplete financial statements— 
Ordered to cease and desist—Consent. 
Alan Kahan, for complainant. 


Harrison W. Hertlberg and Michael B. Margolis, Los Angeles, California, for re- 
spondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


(CONSENT) DECISION WITH RESPECT TO LANDMARK BEEF PROCESSORS, 
INC. 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, and a subsequent 
Amended Complaint and Notice of Hearing alleging that the re- 
spondents wilfully violated the Act. This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

Respondent Landmark Beef Processors, Inc., admits the jurisdic- 
tional allegations in paragraph I of the Complaint and Notice of 
Hearing as they pertain to it and specifically admits that the Sec- 
retary has jurisdiction in this matter, neither admits nor denies 
the remaining allegations, waives oral hearing and further proce- 
dure, and consents and agrees, for the purpose of settling this pro- 
ceeding and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Landmark Beef Processors, Inc., hereinafter referred to as re- 
spondent Landmark Beef Processors, is a corporation whose busi- 
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ness mailing address is 3163 E. Vernon Avenue, Los Angeles, Cali- 
fornia 90058. 

2. Respondent Landmark Beef Processors is, and at all times ma- 
terial herein was: 

(a) Engaged in the business of manufacturing or preparing 
meat and meat food products for sale or shipment in commerce; 
and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 


CONCLUSIONS 


Respondent Landmark Beef Processors, Inc., having admitted the 
jurisdictional facts and the parties having agreed to the entry of 
this decision, such decision will be entered. 


ORDER 


Respondent Landmark Beef Processors, Inc., its officers, direc- 
tors, agents, employees, successors and assigns, directly or through 
any corporate or other device, shall cease and desist from: 

1. Failing to pay, when due, for meat and meat food products 
purchased; 

2. Preparing and using any false, misleading, incorrect or in- 
complete financial statements or inventory reports for the purpose 
of inducing suppliers and vendors of meat and meat food products 
to sell or otherwise transfer such products to respondents. 

Respondent shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions in- 
volved in its business subject to the Packers and Stockyards Act 
and the regulations, including, but not limited to: (1) invoices and 
other accountings which disclose all purchases and sales of meat or 
meat food products; (2) records of all receipts and disbursements; (3) 
a general ledger of accounts disclosing respondent’s assets, liabil- 
ities, income, expenses and net worth; and (4) an accurate and cur- 
rent inventory record. 

Respondent shall keep and maintain, and shall not destroy or 
otherwise dispose of, any purchase invoices, sales invoices, invento- 
ry records, or similar accounts and records documenting the pur- 
chase and sale of meat or meat food products for a minimum 
period of two years. In addition, respondent shall strictly comply 
with the provisions of section 203.4 of the statements of general 
policy (9 CFR § 203.4). 

The provisions of this order shall become effective on the first 
day after service of this decision on respondent Landmark Beef 
Processors, Inc. 
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Copies hereof shall be served upon the parties. 


In re: WALKERTON Livestock AUCTION INC., and DARRELL Gtass. P 
& S Docket No. 6495. Decided on July 14, 1986. 


Dealer—Bonding requirement not met—Civil penalty—Consent. 


Ben E. Bruner, for complainant. 
Harry R. Hart, Knox, Indiana, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION (CONSENT) 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seg.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 


The respondents admit the jurisdictional. allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Walkerton Livestock Auction, Inc., hereinafter referred to as 
respondent Walkerton, is a corporation with its principal place of 
business located at Walkerton, Indiana. Respondent Walkerton’s 
business mailing address is Route 1, Walkerton, Indiana 46574. 

2. Respondent Walkerton is, and at all times material herein 
was: 
(a) Engaged in the business of conducting and operating the 
Walkerton Livestock Auction, Inc., stockyard, a stockyard posted 
under and subject to the provisions of the Act, herein referred to as 
the stockyard; 

(b) Engaged in the business of a market agency, selling live- 
stock in commerce on a commission basis; and 

(c) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for its own account; and 
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(d) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce. 

3. Darrell Glass, hereinafter referred to as respondent Glass, is 
an individual with his principal place of business located at Wal- 
kerton, Indiana. Respondent Glass’ business mailing address is 
Route 1, Walkerton, Indiana 46574. 

4. Respondent Glass is, and at all times material herein was: 

(a) Owner and president of respondent Walkerton, and man- 
aged, directed and controlled its market agency and dealer oper- 
ations; 

(b) Engaged in the business of a market agency and dealer 
within the meaning of those terms as defined in the Act and sub- 
ject to the provisions of the Act; and 

(c) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Walkerton Livestock Auction, Inc., its officers, direc- 
tors, agents and employees, successors and assigns, and respondent 
Glass, his agents and employees, directly or through any corporate 
or other device, in connection with their operations subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reasona- 
ble bond or its equivalent, as required by the Act and regulations. 

Respondents are jointly and severally assessed a civil penalty in 
the amount of Three Hundred Dollars ($300.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies hereof shall be served upon the parties. 
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In re: Metoy H. Hart and Donna L. Hart. P & S Docket No. 6695. 
Decided on July 15, 1986. 


Livestock dealer—Bonding requirements—Suspension pending compliance—Civil 
penalty—Consent. 


Allan R. Kahan, for claimant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seqg.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that. the Secretary 


has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Meloy H. Hart and Donna L. Hart, hereinafter referred to as 
the respondents, are partners doing business as Hart Livestock. Re- 
spondents’ business mailing address is 1200 Coal Canyon Rd., 
Corona, California 91720. 

2. The respondents are, and at all times material herein were: 

(a) Engaged in the business of buying and selling livestock in 
commerce for their own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for their own account. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondents Meloy H. Hart and Donna L. Hart, their agents and 
employees, directly or through any corporate or other device, shall 
cease and desist from engaging in business in any capacity for 
which bonding is required under the Packers and Stockyards Act, 
as amended and supplemented, and the regulations, without filing 
and maintaining an adequate bond or its equivalent, as required by 
the Act and the regulations. 

Respondents are suspended as registrants under the Act until 
they comply fully with the bonding requirements under the Act 
and the regulations. When respondents demonstrate that they are 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondents are jointly and severally assessed a civil penalty in the 
amount of Seven Hundred and Fifty Dollars ($750.00). 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondents. 

Copies of this decision shall be served on the parties. 


In re: Hus City Livestock Sates, Inc. P & S Docket No. 6705.. De- 
cided on July 15, 1986. 


Livestock dealer—Insolvency—Suspension pending compliance—Consent. 


Andrew Y. Stanton, for complainant. 
Daniel Olsen, Kansas City, Missouri, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the financial condition of the respond- 
ent did not meet the requirements of the Act, and that the re- 
spondent willfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seg.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 





PACKERS AND STOCKYARDS ACT 
Volume 45 Number 4 


maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Hub City Livestock Sales, Inc., hereinafter referred to as the 
respondent, is a corporation with a business mailing address at 
P.O. Box 1735, Aberdeen, South Dakota 57401. 

2. The respondent is and at all times material herein was: 

(a) Engaged in the business of selling livestock on a commis- 
sion basis; and 

(b) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent, its officers, directors, agents and employees, shall 
cease and desist from: 

1. Engaging in business as a market agency while its current li- 
abilities exceed its current assets; 

2. Failing to deposit in any “Custodial Account for Shippers’ Pro- 
ceeds” within the time prescribed by section 201.42 of the regula- 
tions (9 CFR § 201.42) amounts equal to the proceeds receivable for 
the sale of consigned livestock; and 

3. Failing to otherwise maintain its “Custodial Account for Ship- 
pers’ Proceeds” in strict conformity with the provisions of section 
201.42 of the regulations (9 CFR § 201.42). 

Respondent, Hub City Livestock Sales, Inc., is suspended as a 
registrant under the Act for a period of 14 days and thereafter 
until it demonstrates that it is no longer insolvent and that the 
deficit in its custodial account has been eliminated. When respond- 
ent demonstrates that it is no longer insolvent and that the deficit 
in its custodial account has been eliminated, a supplemental order 
will be issued terminating this suspension after the expiration of 
the 14 day period of suspension. 

The provisions of this Order shall become effective on the 30th 
day of July, 1986. 
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Copies of this decision shall be served upon the parties. 


In re: CHAMPION Packers, Inc. P & S Docket No. 6617. Decided on 
July 22, 1986. 


Meat packer—Insolvency—Livestock purchases limited to cash at time of 
purchase—Consent. 


Peter V. Train, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that thc fi- 
nancial condition of Champion Packers, Inc. does not meet the re- 
quirements of the Act. This decision is entered pursuant to the con- 
sent decision provisions of the Rules of Practice applicable to this 


proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph | of the Complaint and Notice of Hearing and specifically 
admits that the Secretary has jurisdiction in this matter, neither 
admits nor denies the remaining allegations, waives oral hearing 
and further procedure, and consents and agrees, for the purpose of 
settling this proceeding and for such purpose only, to the entry of 
this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Champion Packers, Inc., hereinafter referred to as the re- 
spondent Champion, is a corporation whose mailing address is P.O. 
Box 68, Waterloo, Wisconsin 53594. 

2. Respondent Champion is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce 
for purposes of slaughter and of manufacturing or preparing meat 
and meat food products for sale or shipment in commerce; and 

(b) A packer within the meaning of and subject to the provi- 
sions of the Act. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Champion Packers, Inc., its successors, officers, direc- 
tors, agents and employees, in connection with its operations sub- 
ject to the Packers and Stockyards Act, shall cease and desist from 
purchasing livestock in commerce if it becomes insolvent, i.e., if 
current liabilities exceed current assets, unless the respondent pays 
the full purchase price of the livestock at the time of purchase in 
U.S. currency, by cashier’s check or wire transfer. 

Respondent has demonstrated that it is presently solvent. There- 
fore it may continue paying for its livestock purchases by check for 
so long as its current assets remain greater than its current liabil- 
ities. 

This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the first day after serv- 
ice upon respondent. 

Copies of this decision shall be served upon the parties. 


In re: Mip-West Meat Company, INc., and ERNEST G. BARBELLA. 
P & S Docket No. 6734. Decided on July 22, 1986. 


Meat packer and distributor—Misrepresentation of source of meat products sold— 
Payment to influence supplier employees—Civil penalty—Consent. 


Jory M. Hochberg, for complainant. 
Marvin B. Segal, New York, New York, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents wilfully violated the Act. This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

Respondents admit the jurisdictional allegations in paragraph I 
of the Complaint and Notice of Hearing and specifically admit that 
the Secretary has jurisdiction in this matter, neither admit nor 
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deny the remaining allegations, waive oral hearing and further 

procedure, and consent and agree, for the purpose of settling this 

proceeding and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Mid-West Meat Company, Inc., hereinafter referred to as re- 
spondent Mid-West, is a corporation organized and existing under 
the laws of the State of New York. Its business mailing address is 
61 Second Street, Mineola, New York 11501. 

2. Ernest G. Barbella, hereinafter referred to as respondent Bar- 
bella, is an individual whose business address is 61 Second Street, 
Mineola, New York 11501. 

3. Respondent Barbella is and at all times material herein was: 

(a) President, manager and a director of respondent Mid-West; 

(b) Owner of a substantial percentage of the outstanding stock 
issued by respondent Mid-West; and 

(c) Responsible for the direction, management and control of 
respondent Mid-West. 

4. Respondents Mid-West and Barbella are, and at all times ma- 
terial herein were: 

(a) Engaged in the business of marketing meats and meat food 
products, acting as a wholesale broker, dealer or distributor in com- 
merce; and 


(b) A packer within the meaning and subject to the provisions 
of the Act. 


CONCLUSIONS 


Respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Mid-West Meat Company, Inc., its officers, directors, 
agents and employees, successors and assigns, directly or through 
any corporate or other device, and respondent Barbella, his agents 
and employees, directly or indirectly through any corporate or 
other device, shall cease and desist from: 

1. Misrepresenting to purchasers of meat or meat food products, 
or aiding and assisting any person to misrepresent to such purchas- 
ers: 

(a) the identity of the seller of the meat or meat food products; 
and 


(b) the source of the meat or meat food products being sold. 
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2. Giving consideration of more than nominal value to, or for the 
benefit of an officer, director, agent or employee of a supplier or 
customer of respondent for the purpose of influencing such officer, 
director, agent or employee in the course of the performance of his 
duties for his principal or employer. 

In accordance with section 203(b) of the Act (7 U.S.C. § 1938(b)), re- 
spondents Mid-West and Barbella are jointly and severally assessed 
a civil penalty in the amount of Eighty-Five Thousand Dollars 
($85,000.00). 

The provisions of this order shall become effective on the first 
day after service of this order on respondents. 

Copies of this decision shall be served upon the parties. 


In re: Otto DOERRER AND Son, INc., RUDOLPHO PANIGROSSO and 
GENE Lomparpo. P & S Docket No. 6459. Decided on July 23, 
1986. 


Failure to pay when due—Civil penalty—Consent. 


Allan Kahan, for complainant. 
Frank D. Platt, New York, New York, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO RESPONDENTS OTTO DOERRER AND SON, 
INC. AND RUDOLFO PANIGROSSO 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C § 181 et seg.) by a Complaint and Notice of Hearing 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that the re- 
spondents willfully violated the Act. This decision is entered pursu- 
ant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

Respondents Otto Doerrer and Son, Inc. and Rudolfo Panigrosso 
admit the jurisdictional allegations set forth in paragraph I of the 
Complaint and Notice of Hearing as they relate to them, and spe- 
cifically admit that the Secretary has jurisidiction in this matter, 
neither admit nor deny the remaining allegations, waive oral hear- 
ing and further procedure, and consent and agree, for the purpose 
of settling this proceeding and for such purpose only, to the entry 
of this decision. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Otto Doerrer and Son, Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation organized and operating in the 
State of New York. Its business mailing address is B-19 Hunts 
Point Cooperative Market, Bronx, New York 10474. 

2. The corporate respondent was, at all times material herein: 

a. Engaged in the business of buying livestock in commerce for 
purposes of slaughter; and 

b. A packer within the meaning of and subject to the provi- 
sions of the Act. 

3. Rudolfo Panigrosso, hereinafter referred to as the respondent 
Panigrosso, is an individual whose mailing address is 3 Gypsy 
Place, Rye, New York 10580. 

4. Respondent Panigrosso is, and at all times material herein 
was: 
a. President and owner of 100% of the stock of respondent Otto 
Doerrer and Son, Inc.; and 

b. Responsible for the management, direction and control of 
the practices and activities of respondent Otto Doerrer and Son, 
Inc. 

5. Respondent Panigrosso was, at all times material herein, a 
packer within the meaning of the Act and subject to the provisions 
of the Act. 


CONCLUSIONS 


Respondents Otto Doerrer and Son, Inc. and Rudolfo Panigrosso 
having admitted the jurisidictional facts and the parties having 
agreed to the entry of this decision, such decision will be entered. 


ORDER 


Respondent Otto Doerrer and Son, Inc., its officers, directors, 
agents and employees, and respondent Rudolfo Panigrosso, directly 
or through any corporate or other device, shall cease and desist 
from failing to pay, when due, for meat and meat food products. 

Respondent Otto Doerrer and Son, Inc. and Rudolfo Panigrosso 
are jointly and severally assessed a civil penalty of Eighteen Thou- 
sand Seven Hundred and Fifty Dollars ($18,750.00). 

The provisions of this order shall become effective on the first 
day after service on the respondents. 

Copies of this decision shall be served upon the parties. 
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In re: Leroy H. Horrie and Desorau M. Hor tte. P & S Docket No. 
6578. Decided on July 29, 1986. 


Livestock dealer—Liabilities exceed assets—Custodial account—Insufficient funds 
checks—Suspension of registration—Consent. 


Andrew Y. Stanton, for complainant. 
Robert L. Miller, Waverly, New York, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of the re- 
spondents does not meet the requirements of the Act, and that the 
respondents wilfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seg.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 


graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Leroy H. Hottle and Deborah M. Hottle, hereinafter referred 
to as the respondents, are individuals doing business as Owego 
Livestock Sales with a business mailing address at Box 202, RD 3, 
Owego, New York 13827. 

2. The respondents are and at all times material herein were: 

(a) Engaged in the business of selling livestock in commerce on 
a commission basis and buying and selling livestock in commerce 
for their own account; and 

(b) Registered with the Secretary of Agriculture as a market 
agency to sell livestock on a commission basis in commerce, and as 


a dealer to buy and sell livestock in commerce for their own ac- 
count. 
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CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents individually, or through any corporate or other 
device, shall cease and desist from: 

1. Engaging in business. as a market agency or dealer while 
their current liabilities exceed their current assets; 

2. Failing to deposit in any “Custodial Account for Shippers’ 
Proceeds” within the time prescribed by section 201.42 of the regu- 
lations (9 CFR § 201.42) amounts equal to the proceeds receivable 
from the sale of consigned livestock; 

3. Failing to otherwise maintain their “Custodial Account for 
Shippers’ Proceeds” in strict conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR § 201.42); 

4. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks; and 

5. Failing to pay, when due, the full purchase price of live- 
stock. 

The respondents, in connection with their operations as a market 
agency and dealer, shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose their transactions 
subject to the Act and the regulations, including but not limited to: 
purchase and sales invoices, copies of issued scale tickets, bank no- 
tices of insufficient funds checks, cancelled checks, deposit slips, 
bank statements, and monthly reconcilations of their bank ac- 
counts. 

The respondents are suspended as registrants under the Act for a 
period of 14 days and thereafter until they demonstrate that they 
are no longer insolvent and that the deficit in their “Custodial Ac- 
count for Shippers’ Proceeds” has been eliminated. When the re- 
spondents demonstrate that they are no longer insolvent and that 
the deficit in the “Custodial Account for Shippers’ Proceeds” has 
been eliminated, a supplemental order will be issued in this pro- 
ceeding terminating the suspension after the expiration of the 14 
day period of suspension. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 
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In re: DetmaR R. Mutts. P & S Docket No. 6647. Decided on May 
19, 1986. 


Livestock dealer—Insolvency—Custodial account—Insufficient funds checks— 
Suspension of registration. 


In respondent’s business of trading in livestock for his own account and for others, 
checks issued for payment of livestock were returned due to insufficient funds. 
Respondent’s current liabilities exceed assets. Registration is suspended for 
five (5) years but may be reduced to forty-five (45) days if unpaid livestock sell- 
ers are paid in full and financial conditions meet requirements of the Act. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers snd Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent’s financial condition does not meet ‘the requirements of 
the Act and that the respondent wilfully violated the Act and the 
regulations promulgated thereunder by the Secretary of Agricul- 
ture (9 CFR § 202.1 et seq.). 

Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seg.) governing proceedings under the Act were served on the re- 
spondent by certified mail. Respondent was informed in a letter of 
service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission 
of all the material allegations contained in the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Delmar R. Mills, hereinafter referred to as the respondent, 
is an individual doing business as Mills Neoga Livestock Auction. 
Respondent’s principal place of business is located in Neoga, Illi- 
nois, and his business mailing address is Box F, Neoga, Illinois 
62447. 
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(b) The respondent, at all times material herein, was: 

(1) Engaged in the business of a market agency selling live- 
stock in commerce on a commission basis; 

(2) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account; and 

(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis, and as 
a dealer to buy and sell livestock in commerce for its own account. 

2. (a) As of March 29, 1985, respondent’s current liabilities ex- 
ceeded his current assets. As of that date, the respondent had cur- 
rent liabilities in the amount of $210,783.00 and current assets in 
the amount of $2,288.67, resulting in an excess of current liabilities 
over current assets of $208,494.33. 

(b) The respondent’s current liabilities presently exceed his 
current assets. 

3. The respondent, in connection with his business as a market 
agency selling livestock on a commission basis, failed to maintain 
and use properly his Custodial Account for Shippers’ Proceeds, 
hereinafter referred to as the custodial account, thereby endanger- 
ing the faithful and prompt accounting therefor and payment of 
the portions thereof due the owners and consignors of livestock, in 
that: 

(a) As of March 29, 1985, the respondent had outstanding custo- 
dial account checks in the amount of $55,698.59, an overdraft in 
the amount of $1,350.87, and proceeds due shippers of livestock in 
the amount of $11,035.79, and had, to offset these amounts, cash on 
hand in the amount of $8,645.26, resulting in a shortage in the 
amount of $59,439.99 in funds available to pay shippers their pro- 
ceeds. 

(b) This shortage was due, in part, to the failure of the respond- 
ent to deposit in his custodial account, within the time prescribed 
by the regulations, an amount equal to the proceeds receivable 
from the sale of consigned livestock. 

4, (a) The respondent, in connection with his business as a 
market agency subject to the Act, on or about the dates and in the 
transactions set forth in paragraph IV of the complaint, and at var- 
ious other times between February 4, 1985, and March 18, 1985, 
issued custodial account checks to consignors of livestock in pur- 
ported payment of the net proceeds due from the sale of livestock 
which were returned unpaid by the bank upon which they were 
drawn because the respondent did not have and maintain sufficient 
funds on deposit and available in his custodial account to pay such 
checks when presented. 
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(b) The respondent, on or about the dates and in the transactions 
set forth in paragraph IV of the complaint, and at various other 
times between February 4, 1985, and March 18, 1985, sold con- 
signed livestock and failed to remit to the consignors of such live- 
stock, when due, the net proceeds resulting from the sale of their 
livestock. 

(c) As of August 7, 1985, the respondent had failed to remit a 
total of $62,462.40 to consignors due from the sale of their live- 
stock. 

5. (a) The respondent, in connection with his operations as a 
dealer subject to the Act, on or about the dates and in the transac- 
tions set forth in paragraph V of the complaint, purchased live- 
stock and in purported payment therefor, issued checks which were 
returned unpaid by the bank upon which they were drawn because 
the respondent did not have and maintain sufficient funds on de- 
posit and available in the account upon which such checks were 
drawn to pay such checks when presented. 

(b) The respondent, on or about the dates and in the transactions 
set forth in paragraph V of the complaint, purchased livestock and 
failed to pay, when due, for such livestock purchases. 


(c) As of August 7, 1985, there remained unpaid a total of 
$3,511.06 for such livestock purchases. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, the fi- 
nancial condition of the respondent does not meet the require- 
ments of the Act (7 U.S.C. § 204). 

By reason of the facts found in Finding of Fact 3 herein, the re- 
spondent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. §§ 208, 213(a)), and section 201.42 of the regulations (9 CFR 
§ 201.42). 

By reason of the facts found in Finding of Fact 4 herein, the re- 
spondent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. §§ 208, 213(a)), and section 201.43(a) of the regulations (9 
CFR § 201.48(a)). 

By reason of the facts found in Finding of Fact 5 herein, the re- 
spondent has wilfully violated sections 312(a) and 409 of the Act (7 
US.C. §§ 213(a), 228b). 


ORDER 


Respondent Delmar R. Mills, his agents and employees, directly 
or through any corporate or other device, in connection with his 
operations subject to the Act, shall cease and desist from: 
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1. Failing to deposit in his Custodial Account for Shippers’ Pro- 
ceeds, within the time prescribed in section 201.42(c) of the regula- 
tions (9 CFR § 201.42(c)), an amount equal to the proceeds receiva- 
ble from the sale of consigned livestock; 

2. Failing to otherwise maintain his Custodial Account for Ship- 
pers’ Proceeds in strict conformity with the provisions of section 
201.42 of the regulations (9 CFR § 201.42); 

3. Issuing checks in payment of the proceeds resulting from the 
sale of consigned livestock without having and maintaining suffi- 
cient funds on deposit and available in the bank account upon 
which they were drawn to pay such checks when presented; 

4, Failing to remit to the owners and consignors of livestock, 
when due, the net proceeds resulting from the sale of consigned 
livestock; 

5. Failing to remit to the owners and consignors of livestock the 
net proceeds resulting from the sale of consigned livestock; 

6. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available 
in the account upon which such checks are drawn to pay such 
checks when presented; 

7. Failing to pay, when due, for livestock purchases; 

8. Failing to pay for livestock purchases; and 

9. Engaging in business subject to the Act while his current li- 
abilities exceed his current assets. 

The respondent is suspended as a registrant under the Act for a 
period of five (5) years, provided, however, that a supplemental 
order will be issued terminating this suspension at any time after 
the expiration of forty-five (45) days upon demonstration by the re- 
spondent that all unpaid livestock sellers have been paid in full, 
the shortage in his Custodial Account for Shippers’ Proceeds has 
been eliminated and that his financial condition meets the require- 
ments of the Act. This suspension may be further modified upon 
application to the Packers and Stockyards Administration to 
permit respondent’s salaried employment by another registrant 
after the expiration of the forty-five (45) day period of suspension. 

This decision and order shall become final without further pro- 
ceedings 35 days after service hereof unless appealed to the Judi- 
cial Officer within 30 days after service (7 CFR §§ 1.139, 1.145). 

Copies hereof shall be served on the parties. 

[This Decision and order became final on July 29, 1986—ED.] 
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In re: L.M. Setr. P & S Docket No. 6629. Decided on July 31, 1986. 


Livestock dealer—Failure to pay when due—Insufficient funds checks— 
Suspension of registration—Consent. 


Andrew Y. Stanton, for complainant. 
Samuel J. Abrams, Sumter, South Carolina, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 


and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. L.M. Self, doing business as L.M. Self Livestock, Inc., herein- 
after referred to as the respondent, is an individual whose business 
mailing address is 570 Pinewood Road, Sumter, South Carolina 
29150. 

2. The respondent at all times material herein was: 

(a) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent L.M. Self, directly or through any corporate or other 
device, in connection with his operations subject to the Packers and 
Stockyards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which they are drawn to pay the checks when pre- 
sented; 

2. Failing to pay, when due, for livestock purchases; and 

3. Failing to pay for livestock purchases. 

Respondent L.M. Self is suspended as a registrant under the Act 
for a period of five years, provided, however, that a supplemental 
order will be issued terminating this suspension at any time after 
the expiration of 120 days upon demonstration by respondent that 
all unpaid livestock sellers have been paid in full, and provided fur- 
ther that this suspension may be modified upon application to the 
Packers and Stockyards Administration to permit respondent’s em- 
ployment by another registrant or packer after the expiration of 
the 120 day period of suspension. 

The provisions of this order shall become effective on the sixth 


day after service of this decision on the respondent. 
Copies of this decision shall be served on the parties. 


In re: KNoKeE Livestock Buyers, INc., and THomas LENz. P & S 
Docket No. 6565. Decided on August 4, 1986. 


Livestock dealer—Failure to pay when due—Insufficient funds checks— 
Suspension of registration—Consent. 


Jory M. Hochberg, for complainant. 
Robert Brinton, Clarion, Iowa, for respondent. 


Decision by Edward H. McGrail, Administrative Law Judge. 
(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agricuiture, alleging that the respondents wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
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has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Knoke Livestock Buyers, Inc., hereinafter referred to as the 
corporate respondent, is a corporation organized and existing under 
the laws of the State of Iowa, with its principal place of business 
located in Knoke, Iowa. Its business mailing address is Knoke, Iowa 
50553. 


2. The corporate respondent is, and at all times material herein 


was: 

(a) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for its own account; 

(b) Engaged in the business of a market agency buying live- 
stock in commerce on a commission basis; and 

(c) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account and a 


market agency to buy livestock in commerce on a commission 
basis. 

3. Thomas Lenz, hereinafter referred to as the individual re- 
spondent, is an individual whose business mailing address is 
Knoke, Iowa 50553. 

4. The individual respondent is, and at all times material herein 
was: 

(a) President and principal stockholder of the corporate re- 
spondent; 

(b) Responsible for the direction, management and control of 
the corporate respondent; 

(c) Engaged in the business of a dealer, buying and selling live- 
stock in commerce for his own account; 

(d) Engaged in the business of a market agency buying live- 
stock in commerce on a rommission basis; and 

(e) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Knoke Livestock Buyers, Inc., its officers, directors, 
agents, and employees, and respondent Thomas Lenz, individually 
or as an officer, agent or employee of respondent Knoke Livestock 
Buyers, Inc., directly or through any corporate or other device, in 
connection with their operations subject to the Packers and Stock- 
yards Act, shall cease and desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which they are drawn to pay the checks when pre- 
sented; 

2. Failing to pay, when due, for livestock purchases; and 

3. Failing to pay for livestock purchases. 

Respondents shall prepare and maintain accounts, records and 
memoranda which fully and correctly disclose all transactions in 
their business subject to the Act including (1) load assembly sheets; 
and (2) scale tickets. 

Respondents are suspended as registrants under the Act for a 
period of sixty (60) days. 

The provisions of this order shall become effective on the first 
day of August, 1986. 

Copies of this decision shall be served on the parties. 


In re: W1LLIAM and ARLENE MACKERRACHER. P & S Docket No. 
6712. Decided on August 4, 1986. 


Dealer—Market agency—Bonding requirement—Civil penalty—Consent. 


Andrew Y. Stanton, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visicns of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1. 38). 
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The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondents, William and Arlene MacKerracher, are partners 
doing business as All Western Sales Co. Respondents’ business 
mailing address is 23377 North Elliott Road, Acampo, California 
95220. 

2. The respondents are, and at all times material herein were: 

(a) Engaged in the business of conducting and operating the 
All Western Sales Co., stockyard, a stockyard posted under and 
subject to the provisions of the Act, hereinafter referred to as the 
stockyard; 

(b) Engaged in the business of selling livestock in commerce on a 
commission basis at the stockyard; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents William and Arlene MacKerracher, their officers, 
directors, agents, employees, successors and assigns, directly or 
through any corporate or other device, shall cease and desist from 
engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining an 
adequate bond or its equivalent, as required by the Act and the 
regulations. 

Respondents are suspended as registrants under the Act until 
they comply fully with the bonding requirements under the Act 
and the regulations. When respondents demonstrate that they are 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating the suspension. 
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In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondents are jointly and severally assessed a civil penalty in the 
amount of One Thousand Dollars ($750.00). 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondents. 

Copies of this decision shall be served on the parties. 


In re: CHEHALIS Livestock MARKET, INc. P & S Docket No. 6696. 
Decided on August 5, 1986. 


Livestock dealer—Ordered to cease operations while liabilities exceed assets— 
Consent. 


Ben E. Bruner, for complainant. 
Paul Snyder, Tacoma, Washington, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filled by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of the re- 
spondent does not meet the requirements of the Act and that the 
respondent wilfully violated the Act. This decision is entered pur- 
suant to the consent decision provisions of the Rules of Practice ap- 
plicable to this proceeding (7 CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Chehalis Livestock Market, Inc., hereinafter referred to as the 
respondent, is a corporation organized and existing under the laws 
of the State of Washington, with its principal place of business in 
Chehalis, Washington. Its mailing address is 137 LaBree Road, Che- 
halis, Washington 98532. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of selling livestock in commerce on 
a commission basis; and 
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(b) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis, and as 
a dealer to buy and sell livestock in commerce for its own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Chehalis Livestock Market, Inc., its agents and em- 
ployees, directly or through any corporate or other device, in con- 
nection with its operations subject to the Packers and Stockyards 
Act, shall cease and desist from engaging in business subject to the 
Act while its current liabilities exceed its current assets. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


In re: Jerry L. Finuey. P & S Docket No. 6672. Decided on June 26, 
1986. 


Livestock dealer—Bonding requirements—Failure to pay when due—Insufficient 
funds checks—Suspension—Default. 


Respondent engaged in livestock trading for own account and failed to increase 
surety bond to $100,000.00 as instructed. Checks for payment of livestock have 
been returned unpaid and, on various occasions, respondent failed to pay full 
price when due. Respondent is ordered to cease and desist and dealer registra- 
tion is suspended for five (5) years. 


Jory Hochberg, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. § 181 et 
seq.), herein referred to as the Act, instituted by a complaint filed 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that the re- 
spondent wilfully violated the Act and the regulations promulgated 
thereunder by the Secretary of Agriculture (9 CFR § 202.1 et seq.). 
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Copies of the complaint and Rules of Practice (7 CFR § 1.130 et 
seq.) governing proceedings under the Act were personally served 
on the respondent. Respondent was informed in a letter of service 
that an answer should be filed pursuant to the Rules of Practice 
and that failure to answer would constitute an admission of all the 
material allegations contained in the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice (7 CFR § 1.139). 


FINDINGS OF FACT 


1. (a) Jerry L. Finley, d/b/a River Valley Cattle Co., Cattlemen’s 
Shipping and Receiving Center, Southern Cross Cattle Co., Centen- 
nial Cattle Co., and Frontier Cattle Co., hereinafter referred to as 
the respondent, is an individual whose business mailing address is 
3038 Edinburg, Fort Smith, Arkansas 72903. 

(b) The respondent is, and at all times material herein was: 

(1) Engaged in the business of buying and selling livestock in 


commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer, 
buying and selling livestock in commerce for his own account. 

2. Respondent was notified by mail that the $10,000 surety bond 
which he maintained to secure the performance of his livestock ob- 
ligations under the Act was inadequate and that it was necessary 
to increase his bond to $100,000.00. Respondent was further noti- 
fied that if he continued his livestock operations under the Act 
without providing adequate bond coverage or its equivalent, he 
would be in violation of section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations. Notwithstanding 
such notice, respondent has continued to engage in the business of 
a dealer buying and selling livestock in commerce for his own ac- 
count without maintaining an adequate bond or its equivalent as 
required by the Act and the regulations. 

3. The respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the complaint, and on various other occasions, issued 
checks or drafts in purported payment for livestock purchased in 
commerce from Bagby Land & Cattle Co., which checks or drafts 
were returned unpaid by the banks upon which they were drawn 
because respondent did not have and maintain sufficient funds on 
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deposit and available in the accounts upon which such checks or 
drafts were drawn to pay such checks or drafts when presented. 

4. (a) The respondent, on or about the dates and in the transac- 
tions set forth in paragraph III of the complaint, and on various 
other occasions, in connection with his operations as a dealer, pur- 
chased livestock in commerce and failed to pay, when due, the full 
purchase price of such livestock. 

(b) As of January 26, 1986, there remained unpaid in excess of 
$1,000,000.00 for livestock purchased. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, the re- 
spondent has willfully violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations promuigat- 
ed thereunder (9 CFR §§ 201.29, 201.30). 

By reason of the facts found in Findings of Fact 3 and 4 herein, 
the respondent has willfully violated sections 312(a) and 409 of the 
Act (7 U.S.C. § 213(a), 228(b)). 


ORDER 


Respondent Finley, his agents, employees, representatives, suc- 
cessors and assigns, directly or indirectly, or through any corporate 
or other device, shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and sup- 
plemented, and the regulations, without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
regulations; 

2. Issuing checks or drafts in purported payment for livestock 
purchased without having and maintaining sufficient funds on de- 
posit and available in the account upon which such checks or 
drafts are drawn to pay such checks or drafts when presented; and 

3. Failing to pay, when due, for livestock purchased. 

Respondent is suspended as a registrant under the Act for a 
period of five years and until such time as he complies fully with 
the bonding requirements under the Act and the regulations. Once 
respondent has complied fully with the bonding requirements of 
the Act and the regulations, a supplemental order will be issued in 
this proceeding terminating the suspension after the five year 
period, provided, however, that upon application to the Packers 
and Stockyards Administration a supplemental order may be also 
be issued terminating this suspension after the expiration of 180 
days upon demonstration by respondent that he has complied fully 
with the bonding requirements of the Act and the regulations and 
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that all unpaid livestock sellers have been paid in full, and provid- 
ed further that this order may be modified upon application to the 
Packers and Stockyards Administration to permit respondent’s sal- 
aried employment by another registrant after the expiration of the 
180 day period of suspension. 

This decision and order shall become final without further pro- 
ceedings 35 days after service hereof unless appealed to the Judi- 
cial Officer within 30 days after service (7 CFR §§1.139, 1.145). 

Copies hereof shall be served on the parties. 

[This Decision and Order became final on August 6, 1986—ED.] 


In re: ELpon Wiuiams. P & S Docket No. 6569. Decided on August 
18, 1986. 


Livestock dealer—Bonding requirement—Suspension pending compliance—Civil 
penalty—Consent. 
Ben E. Bruner, for complainant. 


Ann Tilford Sims, Belen, New Mexico, for respondent. 
Decision by William J. Weber, Administrative Law Judge. 


(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Eldon Williams, hereinafter referred to as the respondent, is 
an individual whose mailing address is P.O. Box 22, Moriarty, New 
Mexico 87035. 


2. Respondent is, and at all times material herein was: 
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(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. Such regis- 
tration has been inactive since June 13, 1983. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Eldon Williams, his agents and employees, directly 
or through any corporate or other device, shall cease and desist 
from engaging in business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, as amended and sup- 
plemented, and the regulations, without filing and maintaining a 
reasonable bond or its equivalent, as required by the Act and the 
regulations. 

Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondent is assessed a civil penalty in the amount of One Thousand 
Dollars ($1,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: RoBert Hipperpd. P & S Docket No. 6713. Decided on August 
21, 1986. 


Livestock dealer—Market agency—Insufficient funds checks—Failure to pay when 
due—Suspension of registration—Consent. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 
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Decision by John A. Campbell, Administrative Law Judge. 
(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding 
(CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Robert Hibberd, hereinafter referred to as the respondent, is 
an individual whose mailing address is Valley View Trailer Park 
# 192, Kearney, Nebraska 68847. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of a market agency, buying live- 
stock in commerce on a commission basis and the business of a 
dealer, buying and selling livestock in commerce for his own ac- 
count; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a 
market agency to purchase livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Hibberd, his agents and employees, directly or 
through any corporate or other device, in connection with his oper- 
ations subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Issuing checks in payment for livestock without having and 
maintaining sufficient funds on deposit and available in the bank 
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account upon which they are drawn to pay the checks when pre- 
sented; 

2. Failing to pay, when due, for livestock purchases; and 

3. Failing to pay for livestock purchases. 

Respondent is suspended as a registrant under the Act for a 
period of five years, provided, however, that upon application to 
the Packers and Stockyards Administration, a supplemental order 
may be issued terminating this suspension at any time after the ex- 
piration of 90 days upon demonstration that (a) all unpaid livestock 
sellers have been paid in full; and (b) that respondent is in full 
compliance with the bonding requirements of the Act and regula- 
tions, and provided further that this order may be modified upon 
application to the Packers and Stockyards Administration to 
permit the salaried employment of respondent by another regis- 
trant after the expiration of the 90 day period of suspension. 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served on the parties. 


In re: Curtis J. Lepet. P & S Docket No. 6732. Decided on August 
22, 1986. 


Livestock dealer—Market agency—Bonding requirement—Civil penalty—Consent. 


Ben Bruner, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 
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The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Curtis J. Ledet, hereinafter referred to as the respondent, is an 
individual whose business mailing address is 1907 Slatter Street, 
Houma, Louisiana 70363. 

2. The respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on 
a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Curtis J. Ledet, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from 
engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining an 
adequate bond or its equivalent, as required by the Act and the 
regulations. 

Insofar as respondent is now in full compliance with the bonding 
requirements under the Act and the regulations, no suspension is 
warranted. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is hereby assessed a civil penalty in the amount of Seven 
Hundred and Fifty Dollars ($750.00). 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondent. 

Copies of this decision shall be served on the parties. 
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In re: Ozark County CATTLE Company, INc., DwiGHT LEDBETTER, 
LEDBETTER LAND and CATTLE CoMPANY, INc., and H.H. LEDBET- 
TER, NATIONAL ORDER BuyING COMPANY OF St. JOSEPH, Missou- 
RI and THomAs D. Runyan, Dixie NATIONAL StTockyArps, INC., 
d/b/a ABRAHAM CATTLE CoMPANY, Dr. LEROY ABRAHAM and 
JEFFERY JACKSON. P & S Docket No. 6743. Decided on August 
22, 1986. 


Livestock dealers—Market agents—Misrepresentation of bank account balance by 
creation of false “float” —Suspension—Civil penalty. 


Ben Bruner, for complainant. 
Henry C. Shelton, Memphis, Tennessee, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION WITH RESPECT TO DIXIE NATIONAL STOCKYARDS, d/b/a 
ABRAHAM CATTLE COMPANY, DR. LEROY ABRAHAM AND JEFFREY 
JACKSON 


This proceeding was instituted under the Packers and Stockysrds 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of re- 
spondents Ozark County Cattle Company, Inc., and National Order 
Buying Company of St. Joseph, Missouri, does not meet the re- 
quirements of the Act and that the respondents wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

Respondents Dixie National Stockyards, Inc., d/b/a Abraham 
Cattle Company, Dr. LeRoy Abraham and Jeffrey Jackson admit 
the jurisdictional allegations in paragraph I of the complaint as 
they pertain to them and specifically admit that the Secretary has 
jurisdiction in this matter, neither admit nor deny the remaining 
allegations, waive oral hearing and further procedure, and consent 
and agree, for the purpose of settling this proceeding and for such 
purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Dixie National Stockyards, Inc., d/b/a Abraham 
Cattle Company, hereinafter referred to as respondent Dixie, is a 
corporation organized and existing under the laws of the State of 
Tennessee. Its mailing address is 1460 Wardford Street, P.O. Box 
8447, Memphis, Tennessee 38108. 

2. Respondent Dixie at all times material herein was: 
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(a) Engaged in the business of buying and selling livestock in 
commerce for its own account and acting as an agent of the pur- 
chaser or vendor of livestock; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account and provide 
clearing services as an agent of purchasers or vendors of livestock; 

3. Respondent LeRoy Abraham is an individual whose business 
mailing address is 1460 Warford Street, P.O. Box 8447, Memphis, 
Tennessee 38101. 

4. Respondent LeRoy Abraham at all times material herein was: 

(a) President of respondent Dixie National Stockyards, Inc; 

(b) Owner of 50% of the outstanding stock of respondent Dixie 
National Scockyards, Inc; and 

(c) Responsible for the direction, management and control of 
respondent Dixie National Stockyards, Inc., d/b/a respondent 
Abraham Cattle Company. 

5. Jeffrey Jackson, hereinafter referred to as respondent Jackson, 
is an individual whose business mailing address is 1460 Warford 
Street, P.O. Box 8447, Memphis, Tennessee 38101. 

6. Respondent Jackson at all times material herein was: 

(a) General Manager of respondent Abraham Cattle Company, 
Inc.; 

(b) Engaged in the business of buying and selling livestock in 
commerce as the employee or agent of the vendor or purchaser of 
livestock; and 

(c) A “dealer” as that term is defined in the Act. 


CONCLUSIONS 


Respondents having admitted the jurisdictional facts. as they per- 
tain to them and the parties having agreed to the entry of this de- 
cision, such decision will be entered. 


ORDER 


Respondents Dixie National Stockyards, Inc., d/b/a Abraham 
Cattle Company, Dr. LeRoy Abraham and Jeffrey Jackson, their of- 
ficers, directors, agents and employees, directly or indirectly 
through any corporate or other device, shall cease and desist from 
exchanging drafts or checks with any person for the purpose or 
with the effect of concealing the true amount of funds available in 
any checking or other bank account or of creating a false “float” or 
balance in any such account. 

Respondent Dixie National Stockyards, Inc., is suspended as s 
registrant under the Act for a period of six (6) months. 
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Respondent Dr. LeRoy Abraham is prohibited from operating 
subject to the Act for a period of six (6) months. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondents Dixie National Stockyards, Inc., Dr. LeRoy Abraham and 
Jeffrey Jackson are jointly and severally assessed a civil penalty in 
the amount of Fifty Thousand Dollars ($50,000.00). Such civil penal- 
ty shall be paid in full on or before November 8, 1986. 

Respondent Jeffrey Jackson is prohibited from operating subject 
to the Act for a period of two (2) years, thirty (30) days of which 
shall be active prohibition, and the remaining twenty-three (23) 
months of which shall be held in abeyance and which shall not 
become effective unless respondent, after being afforded the oppor- 
tunity for a hearing, is found to have engaged in the practice de- 
scribed in paragraph VII of the complaint during such twenty- 
three (23) months and thirty (30) days. The thirty (30) days of active 
prohibition will begin on September 1, 1986. At the expiration of 
that thirty (30) day period, the twenty-three (23) month period of 
prohibition held in abeyance will begin. 

No provision of this order shall be construed to prohibit respond- 
ent Dixie National Stockyards, Inc., d/b/a Abraham Cattle Compa- 
ny from performing any contract for the purchase or sale of live- 
stock entered into prior to July 1, 1986, or to permit or encourage 
any person contracting with Dixie National Stockyards, Inc. to 
breach or fail to perform any such contract, or to prohibit or disap- 
prove performance of that memorandum agreement between Dixie 
National Stockyards, Inc., LeRoy Abraham, and Prairie Livestock, 
Inc. of June 21, 1986, as amended July 10, 1986. 

The provisions of this order shall become effective on the sixth 
day after service of this order on respondents. 

Copies of this decision shall be served upon the parties. 


In re: Jimmy Hiceins. P & S Docket No. 6589. Decided on August 
27, 1986. 


Livestock dealer and market agent—Bonding requirement—Suspension of 
registration—Civil penalty—Consent. 


Ben Bruner, for complainant. 
D. Russell Thomas, Murfreesboro, Tennessee, for respondent. 
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Decision by William J. Weber, Administrative Law Judge. 


(CONSENT) DECISION 


This proceeding was instituted under the Packers and stookyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Jimmy Higgins, doing business as Higgins Livestock, herein- 
after referred to as the respondent, is an individual whose business 
mailing address is P.O. Box 396, Wobdbury, Tennessee. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account, and the business of a 
market agency buying livestock in commerce on a commission 
basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
bay and sell livestock in commerce for his own account. 


CONCLUSIONS 


The Respondent have admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Jimmy Higgins, his agents and employees, directly 
or through any corporate or other device, shall cease and desist 
from engaging in business in any capacity for which bonding is re- 
quired under the Packers and Stockyards Act, without filing and 
maintaining a reasonable bond or its equivalent, as required by the 
Act and the regulations. 
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Respondent is suspended as a registrant under the Act until such 
time as he complies fully with the bonding requirements under the 
Act and the regulations. When respondent demonstrates that he is 
in full compliance with such bonding requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondent is assessed a civil penalty in the amount of Seven Hun- 
dred Fifty Dollars ($750.00). 

The provisions of this order shall become effective on September 
6, 1986. 

Copies of this decision shall be served upon the parties. 


In re: Gro-TEx INVESTMENTS, INC., and RussEtu I. DE Corpova. P & 
S Docket No. 6670. Decided on August 27, 1986. 


Unregistered livestock dealer—Bonding requirement—Civil penalty—Consent. 


Peter Train, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Gro-Tex Investments, Inc., hereinafter referred to as the corpo- 
rate respondent, is a corporation organized and existing under the 
laws of the State of Texas. Corporate respondent’s business mailing 
address is Route 2, Box 140-E, Groesbeck, Texas 76642. 
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2. The corporate respondent is, and at all times material herein 
was: 
(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for its own account; and 

(b) Not registered with the Secretary of Agriculture. 

3. Russell I. De Cordova, hereinafter referred to as the individual 
respondent, is an individual whose mailing address is Route 2, Box 
140-E, Groesbeck, Texas 76642. 

4. The individual respondent is, and at all times material herein 
was: 
(a) Owner of the corporate respondent; 

(b) Responsible for the direction, management and control of 
the corporate respondent; and 

(c) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Gro-Tex Investments, Inc., its officers, directors, agents, succes- 
sors and assigns, and Russell I. De Cordova, directly or through 
any corporate or other device, shall cease and desist from engaging 
in business in any capacity for which bonding is required under the 
Packers and Stockyards Act, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regu- 
lations. 

Respondent Russell I. De Cordova is suspended as a registrant 
under the Act and respondent Gro-Tex Investments, Inc., is prohib- 
ited from operating subject to the Act until such time as they 
comply fully with the bonding requirements under the Act and the 
regulations. When respondents demonstrate that they are in full 
compliance with such bonding requirements, a supplemental order 
will be issued in this proceeding terminating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. 213(b)), re- 
spondents are severally and jointly assessed a civil penalty in the 
amount of One Thousand Seven Hundred Fifty Dollars ($1,750.00). 

The provisions of this order shall become effective on the sixth 
day after service of this decision on the respondents. 

Copies of this decision shall be served on the parties. 
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In re: D & E Freeper Pics, Lrp., A CorPoRATION, and DARRELL WEs- 
SELS, an INDIVIDUAL. P & S Docket No. 6657. Decided on 
August 29, 1986. 


Livestock dealer and market agency—Failure to pay when due or to pay full 
price—Insufficient funds—Ordered to cease and desist—Registration suspend- 
ed—Consent. 

Roberta Swartzendruber, Washington, D.C., for complainant. 

Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding 
(CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 


has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent D&E Feeder Pigs, Ltd., hereinafter referred to as 
the corporate respondent, is an Iowa corporation whose mailing ad- 
dress is Box 30, Rural Route 1, Little Cedar, Iowa 50454. 

2. The corporate respondent, at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 

(b) Registered with the Secretary of Agriculture as a market 
agency to buy livestock on a commission basis and as a dealer to © 
buy and sell livestock in commerce for its own account. 

3. Darrell Wessels, hereinafter referred to as the individual re- 
spondent, in combination with his wife, owns all of corporate re- 
spondent’s outstanding stock and is President of the corporate re- 
spondent. 

4. Individual respondent Wessels directs, manages and controls 
the business activities of the corporate respondent. 
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CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Corporate respondent, its officers, directors, agents, employees, 
successors and assigns, and individual respondent, his agents and 
employees, directly or through any corporate or other device, shall 
cease and desist from: 

1. Issuing checks in payment for livestock without having suffi- 
cient funds on deposit and available in the bank account upon 
which such checks are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; 
and 

3. Failing to pay the full purchase price of livestock. 

Respondents shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in their business subject to the Act, in- 
cluding (1) a general ledger or journal; (2) a purchase and sale jour- 
nal; (3) a cash receipts and cash disbursement journal; (4) a check 
register; and (5) sales invoices. 

Corporate respondent and individual respondent are suspended 
as registrants under the Act for a period of five years, provided, 
however, that a supplemental order will be issued terminating this 
suspension after the expiration of four months upon demonstration 
by respondents that a!l unpaid livestock sellers have been paid in 
full, and provided further that this suspension may be modified 
upon application to the Packers and Stockyards Administration to 
permit respondents’ salaried employment by another registrant 
after the expiration of the four month period of suspension. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 


In re: Harotp Kopin. P & S Docket No. 6730. Decided on August 
29, 1986. 


Livestock dealer—Insufficient funds checks—Failure to pay when due— 
Registration suspended—Consent. 


Roberta Swartzendruber, Washington, D.C., for complainant. 
Respondent, pro se. 
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Decision by Victor W. Palmer, Administrative Law Judge. 
(CONSENT) DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act. This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdicticn in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Harold Koplin, hereinafter referred to as the respondent, is an 
individual whose principal place of business is located in Marengo, 
Illinois, and whose business mailing address is 1206 North Page, 
Marengo, Illinois 60152. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of a dealer buying and selling live- 
stock in commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Harold Koplin, his agents and employees, directly or 
through any corporate or other device, shall cease and desist from: 

1. Issuing checks in payment for livestock purchases without 
maintaining sufficient funds on deposit and available in the ac- 
count upon which such checks are drawn to pay such checks when 
presented; 

2. Failing to pay, when due, the full purchase price of livestock; 
and 

3. Failing to pay the full purchase price of livestock. 
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Respondent Harold Koplin is suspended as a registrant under the 
Act for a period of five years, provided, however, that upon applica- 
tion to the Packers and Stockyards Administration, a supplemental 
order may be issued terminating this suspension at any time after 
the expiration of 120 days upon demonstration by respondent that 
all unpaid livestock sellers have been paid in full, and provided fur- 
ther that this order may be modified upon application to the Pack- 
ers and Stockyards Administration to permit respondent’s salaried 
employment by another registrant after the expiration of the 120 
day period of suspension. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 

Copies of this decision shall be served upon the parties. 
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MISCELLANEOUS DISCIPLINARY DECISIONS 


In re: GILES AND STRATTON AUCTION, INc., d/b/a Livestock PrRo- 
DUCERS, FLoyp GILES, and RONNIE STRATTON, P & S Docket No. 
6660. Decided on July 14, 1986. 


Roberta Swartzendruber, for complainant. 
Michael G. Epiay, Magnolia, Arkansas, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On June 26, 1986, an order was issued in the above-captioned 
matter which, inter alia, suspended respondents as registrants 
under the Act for a period of seven days and thereafter until such 
time as they demonstrate that they are no longer insolvent and 
that the shortage in their Custodial Account for Shippers’ Proceeds 
has been eliminated. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued, is terminated. The order shall remain in full force 
and effect in all other respects. 


In re: WESTERN STOCKYARDS CORPORATION. P & S Docket No. 6680. 
Decided on July 22, 1986. 


John Casey, for complainant. 
Don Olsen, Kansas City, Missouri, for respondent. 


Decision by Victor W. Palmer, Administrator Law Judge. 


SUPPLEMENTAL ORDER 


On May 30, 1986, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondent as a registrant 
under the Act for a period of two (2) weeks, beginning July 6, and 
ending July 19, 1986, and thereafter until such time as it demon- 
strates that the shortage in the Custodial Account for Shippers’ 
Proceeds of Amarillo Livestock Auction Company has been elimi- 
nated. 

Respondent has demonstrated that the shortage in the custodial 
account has been eliminated. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued May 30, 1986, is terminated effective July 19, 1986. 
The order shall remain in full force and effect in all other respects. 
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In re: Otto DOERRER AND Son, INc., RupOoLFo PANIGROSSO and 
GENE LomBARDO. P & S Docket No. 6459. Decided on July 23, 
1986. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER WITH RESPECT TO GENE LOMBARDO 


Complainant moves to dismiss the complaint with respect to re- 
spondent Gene Lombardo. 
IT SHOULD BE AND HEREBY IS ORDERED that the com- 


plaint insofar as it refers to respondent Gene Lombardo is dis- 
missed without prejudice. 


In re: NAPOLEON Livestock Auction, INc., DoNALD A. Hauck, and 
GeEorGE Bitz. P & S Docket No. 6678. Decided on July 28, 1986. 


Jory Hochberg, for complainant. 
Jos. A. Vogel, Jr., Mandan, North Dakota, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
REQUEST FOR SUPPLEMENTAL ORDER 


On June 30, 1986, an order was issued in the above-captioned 
matter which, inter alia, suspended respondent Napoleon as a reg- 
istrant under the Act until it demonstrates that the deficit in its 
custodial account has been eliminated. 

Respondent Napoleon has now demonstrated that the deficit in 
its custodial account has been eliminated. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued June 30, 1986, is terminated. The order shall remain 
in full force and effect in all other respects. 


In re: TerrY KrREwson, BossiE Krewson, D.E. Krewson, and Lick- 
ING Livestock Auction Co., Inc. P & S Docket No. 6702. De- 
cided on August 21, 1986. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 
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Decision by John A. Campbell, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On June 26, 1986, an order was issued in the above-captioned 
matter which, inter alia, suspended respondents Terry and Bobbie 
Krewson as registrants under the Act for a period of 21 days and 
thereafter until such time as they demonstrate that they are no 
longer insolvent and that the deficit in their custodial account has 
been eliminated. Such order further prohibited respondents Licking 
Livestock Auction Company, Inc., and D.E. Krewson from engaging 
in business subject to the Act until they demonstrate that Licking 
Livestock Auction Company, Inc., is no longer insolvent, that the 
deficit in its custodial account has been eliminated, and that it is in 
compliance with the bonding requirements under the Act and the 
regulations. 

All the respondents in this proceeding have demonstrated that 
they are no longer insolvent; respondents Terry and Bobbie Krew- 
son have demonstrated that the deficit in their custodial account 
has been eliminated; respondents Licking Livestock Auction Com- 
pany, Inc., and D.E. Krewson have demonstrated that the deficit in 


Licking Livestock Auction Company, Inc.’s custodial account has 
been eliminated, and that it is in compliance with the bonding re- 
quirements under the Act and the regulations. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued, is terminated. The order shall remain in full force 
and effect in all other respects. 


In re: Hus Crry Livestock Sass, Inc. P & S Docket No. 6705. De- 
cided on August 22, 1986. 


Andrew Stanton, Washington, District of Columbia, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On July 15, 1986, an order was issued in the above-captioned 
matter which, inter alia, suspended respondent as a registrant 
under the Act for a period of 14 days and thereafter until it demon- 
strates that it is no longer insolvent and that the deficit in its cus- 
todial account has been eliminated. 
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Respondent has now demonstrated that it is no longer insolvent 
and that the deficit in its custodial account has been eliminated. 
Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued July 15, 1986, is terminated. The order shall remain in 
full force and effect in all other respects. 
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REPARATION DECISIONS 


JAMES M. Morris v. Tep Lewis, Bit LARGENT, and BENTONVILLE 
Livestock Auction, Inc. P&S Docket No. 6448. Decided on 
July 15, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. § 181 et seg.) begun by a com- 
plaint received on September 7, 1988, and amended on August 6, 
1984, alleging in substance unilateral refusal to deal. The amount 
claimed was $20,000.00. 

Copies of the complaint, and of an investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice, were 
served on respondents on October 3, 1984. A copy of the investiga- 
tion report was served on complainant on September 28. An 
answer was received from respondents on October 9. A copy thereof 
was served on complainant on October 22. A request for oral hear- 
ing was received from complainant on November 6. 

An oral hearing as requested was held on February 26, 1985 in 
Bentonville, Arkansas before John J. Casey of the Office of the 
General Counsel of this Department. Complainant was represented 
by John A. Skaggs II, Esq., Bentonville. Respondents were repre- 
sented by Jerry B. Dossey, Esq., also of Bentonville. Fifteen wit- 
nesses testified. Four exhibits were received. Thereafter briefs were 
filed by both sides. 

It is undisputed that, beginning in August 1983, respondents re- 
fused to deal with complainant at their livestock auction market, 
this was in violation of the Act unless justified, and respondents 
had the burden of establishing justification. Also, on refusal to 
deal, by a livestock market subject to the Act, as a violation of the 
Act, see U.S. v. Am. Livestock Co., 279 U.S. 435 (1928) and Farmers’ 
Livestock Commission Co. v. U.S., 54 F.2d 375 (7 C. 1931). 

When respondents refused to deal with complainant, they 
brought an action, No. E-83-1332-1, Chancery Court, Benton 
County, Arkansas, to enjoin him from entering the market proper- 
ty. After trial, he was so enjoined. However, the Court did not con- 
sider the Act, and specified that any contrary determination under 
the Act would take precedence over its order. Also, see Chicago 
Mercantile Exchange v. Deaktor, 414 U.S. 113 (1973); Ricci v. Chica- 
go Mercantile Exchange, 409 U.S. 289 (1973); and Iowa Beef Proces- 
sors v. Ill. Central Gulf R. Co., 685 F.2d 255 (8 C. 1982). “It is basic 
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that administrative procedure requires that an agency be given the 
opportunity to address a question before resorting to the courts.” 
Governor v. Rehab. Hosp. Services Corp., 285 Ark. 393, 688 S.W.2d 
272 (1985). 

Respondents, in partial justification of their refusal to deal with 
complainant, accused complainant of making unjust accusations 
against them to various authorities. The evidence in this record 
about complainant’s complaints to authorities is not sufficient to 
justify the respondents’ refusal to deal with him, as explained here- 
inafter. 

Shortly before respondents refused to deal with him, complain- 
ant complained to the Packers and Stockyards Administration 
(P&S) about possible misweighing of livestock sold at that market 
on a weight basis, and possible selling of like consignments in se- 
quence other than as received. In July 1983, a P&S Industrial Spe- 
cialist appeared at the market without prior notice, checkweighed 
some livestock, that is, reweighed livestock which had just been 
sold and weighed, and reviewed the sequence in which some con- 
signments had been sold. This “spot check” inspection did not un- 
cover any material violations, nor did it uncover sufficient basis for 
further investigation. 


Complainant also complained to the Benton County Sheriff and 
the Bentonville Police about respondents. Mr. Don Rystrom, who 
was Sheriff in 1983, testified (Tr. 170-1): 


Q. Did Mr. Morris, the complainant in this case, come to 
you and talk to you about Bentonville Livestock Auc- 
tion? 


Yes, sir. 
What did he say to you? 


He was complaining about the weighing procedures at 
the Bentonville Livestock Auction. That he was going 
to file a complaint with the Packers and Stockyards 
Commission (sic), wanted us to investigate it as to 
them weighing cattle heavy and light, this type of sit- 
uation. 


Did he make any allegations to you about under- 
ground money being used to operate the Bentonville 
Livestock Auction? 
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Yes, sir. It was—this was mentioned to myself and 
also Captain Clark, who was the other Sheriff, as to 
underground money and underworld money financing 
Mr. Lewis and Mr. Largent, that they were crooked 
and somebody was behind them. 


Mr. Rystrom’s testimony was vague as to the time of this. Com- 
plainant testified (Tr. 83 et seq.) that he complained to the Sheriff 
but denied saying anything about “underworld money.” He also 
testified (Tr. 199-200) that this complaint was earlier than the P&S 
inspection. 

About “underworld money,” nothing was established by a pre- 
ponderance of the evidence. As to whether complainant complained 
to the Sheriff or the Police about respondents after the P&S inspec- 
tion, there was no evidence of this. 

The record does not support a finding either that violations were 
or were not taking place at the market before respondents refused 
to deal with complainant. Neither does it support a finding that 
complainant acted in bad faith in complaining to the authorities 
against them. Complainant acted pursuant to a good faith belief so 
far as the record shows. 

Complainant testified (Tr. 53) in substance that, at the time 
when respondents first refused to deal with him, one of them or an 
employee of theirs accused him of making an unjust complaint 
against them to a Missouri State official relating to Brucellosis con- 
trol. Respondent Largent testified (Tr. 196) that he concluded this 
from the fact that respondents were investigated by the Missouri 
official, and that complainant shortly before then had followed him 
and one McNelly on the highway when they were transporting a 
load of cattle in the direction of the Arkansas/Missouri State line. 
Complainant (Tr. 200) denied either following them or making any 
such complaint. Nothing about this was established by a prepon- 
derance of the evidence. 

Mr. Marvin Spencer, who was then the weighmaster at respond- 
ents’ market, testified (Tr. 163 et seq.) about complainant’s telling 
him to keep his hands off the scale when weighing. On cross exami- 
nation he testified that this happened once. 

It is undisputed that complainant, before the P&S inspection, 
spoke to other customers of respondents about possible violations 
by respondents. In view of the vagueness of respondents’ evidence 
of this, and complainant’s testimony, we must conclude that in this 
respect facts which would justify the refusal to deal were not estab- 
lished by a preponderance of the evidence. 
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Respondents’ witness Mr. George Dwight Hill testified (Tr. 128) 
that complainant ‘just said them damn scales is not right.’ Mr. 
Freddie Trentham testified (Tr. 160) that complainant from time to 
time would say the scale was inaccurate. Mr. Larry Foster, who in 
1983 worked for respondents, testified on direct examination (Tr. 
181 et seq.): 


A. * * * I’ve known Mr. Morris for quite some time and 
on numerous occasions I’ve heard him say things 
about the way the [respondents’ sale] barn was run. 


What did you hear? 


Okay. Specifically, that Marvin Spencer was not 
weighing the cattle correctly, that he was crooked, 
that the sale barn was crooked and just along the 
same line like——. 


Mr. Foster could not remember when this was. He also testified 
that it was not unusual to hear people criticize the way a sale barn 
is operated but that complainant seemed more angry than most. 
He also testified that he believed that complainant was honest and 
sincere about his belief. 

Complainant testified that his statements to other customers, 
before the P&S inspection, about possible violations by respond- 
ents, were made only to a few people, and amounted to no more 
than a recommendation to observe the facts and draw their own 
conclusions. 

Complainant promised respondents, after the P&S inspection, not 
to say any more about the matters complained about to the au- 
thorities, and at the time of the first refusal to deal had kept this 
promise, so far as the record shows. 

In partial justification of respondents’ refusal to deal with com- 
plainant, respondent Largent testified that, after the P&S inspec- 
tion, Mr. Marvin Shipman told him that complainant was making 
allegations against them again. 

Mr. Shipman testified (Tr. 166 et seq.) that he overheard com- 
plainant at the auction market talking with five or six others who 
were there to sell cattle, and saying in substance that cattle prices 
were higher elsewhere. We take official notice that prices vary 
from place to place, and that persons in the livestock business 
know this. 

Mr. Shipman, on direct examination by respondents’ counsel, 
also testified (Tr. 167): 
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Did you hear anything else in that conversation that 
Mr. Morris was saying about the Bentonville Livestock 
Auction? 


He wasn’t talking too highly of it. I heard him saying 
that—— 


Were his comments generally derogatory? In your 
opinion were they derogatory, running the business 
down? 


A. Right. 


Mr. Shipman did not testify more specifically as to what he 
heard complainant say. He also testified that this incident was late 
in 1983, which would be several months after respondents first re- 
fused to deal with complainant. 

Respondents, in partial justification of their refusal to deal with 
complainant, cited certain NSF checks he had given to them. There 
were only two or three such checks, they were caused by failures of 
others to wire transfer money as promised to complainant, they 
were made good promptly, and each time respondents told him not 
to worry about it, so far as the record shows. Also, if respondents 
had good reason to doubt whether complainant’s checks were good, 
they could have told complainant that they would deal with him on 
a “cash only” basis. See Vance v. Nashville Lusk. Comm. Corp., 34 
Ag. Dec. 1680 (1975). It is undisputed that they did not. 

Respondents, also in partial justification of their refusal to deal 
with complainant, cited a certain assault and battery involving 
complainant which disrupted a sale at their market. There was 
lengthy testimony about this, which shows clearly that the incident 
took place in April 1984, many months after respondents first re- 
‘fused to deal with complainant. The testimony also shows clearly 
that complainant’s only activity in that connection was an attempt 
to restore order. 

For a refusal of an auction market to deal with someone, more 
justification is needed than is shown on this record. 

In the matter of damages, complainant testified that the only 
business he did at respondents’ market which he could not do else- 
where was to purchase 190-210 pound hogs for a certain small 
packer. Complainant’s Exhibit 2, his tickets showing purchases in 
1983 up to August 27, show hogs in that weight range as follows 
(each column showing date, number of head, and pounds of weight): 


August: May: 
27 1 205 14 5 990 (198 avg.) 
1 200 1 200 
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410 (205 avg.) 
210 
190 


200 
990 (198 avg.) 
190 
400 (200 avg.) 


1 210 
200 


1855 (206 avg.) 
200 


200 


avg.) 
400 380 (195 avg.) 
(200 
avg.) 
1860 2475 (190 avg.) 
(207 
avg.) 
620 190 
(207 
avg.) 
200 
28 190 200 
200 
25 200 


However, the record does not show the basis on which, or the 
amount, complainant was paid for such purchases. 

Complainant introduced his purchase tickets, his sale tickets, 
and a page from his income tax return, to show his gross business 
done at respondents’ market in 1983 before the refusal to deal, and 
his total income, figuring his damages as a percentage of his gross 
business. However, a computation of his lost profits attributable to 
the refusal to deal should be limited to the business which he 
might have done at that market and could not have done just as 
well elsewhere. The record does not support a finding as to this. 

On compensation for lost profits, see AmJur2d Damages §§ 171 et 
seq.; Bone v. Refco, Inc., 774 F.2d 235 (8 Cir. 1985); Rogers v. Allis- 
Chalmers Credit Corp., 679 F.2d 138 (8 Cir. 1982); Red Lobster Inns, 
Etc. v. Lawyers Title Ins. Corp., 656 F.2d 381 (8 Cir. 1981); Hyde v. 
C.M. Vending Co., Inc., 288 Ark. 218, 703 S.W.2d 862 (1986); and 
First Service Corp. v. Schumacher, 16 Ark. App. 282, 702 S.W.2d 412 
(1985). 
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In conclusion, respondents did not establish justification for re- 
fusing to deal with complainant, but complainant did not establish 
his damages. On that basis, this complaint must be dismissed but, 
if the refusal to deal continues, complainant can recover such dam- 
ages as he can establish in another such proceeding. 

An issue was raised as to whether a sufficient complaint was 
filed within 90 days of accrual of the cause of action as required by 
the Act to begin such a proceeding. On September 7, 1983, the 
Packers and Stockyards Administration received a brief letter from 
complainant (Investigation Report Exhibit 128) which clearly iden- 
tifies in writing what was complained about and who was com- 
plained against. That letter was sufficient to stop the running of 
the 90-day. limitation for such complaints in the Act. 

An issue was raised as to jurisdiction over the persons of the in- 
dividual respondents. It was undisputed that they were at the 
times material herein engaged in the buying and selling of live- 
stock at the market as agents of the corporate respondent. They 
are “dealers” as defined, and subject to the reparation provisions, 
in the Act, on that basis. A reparation order against a dealer was 
upheld in Rice v. Wilcox, 630 F.2d 586, 39 Ag.Dec. 883 (8 Cir. 1980). 

This order is the same as an order issued by the Secretary of Ag- 
riculture, being issued pursuant to delegated authority, 7 CFR 
§ 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1958, 5 U.S.C., 
1976 ed., app. p. 764. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see Rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On a complainant’s right to judicial review of such an order, see 
5 U.S.C. 702-3 and United States v. I.C.C., 387 U.S. 426. 

The complaint herein is hereby dismissed. 

Copies hereof shall be served on the parties. 


JJ&T Trust, SHIRLEY A. BOLLINGER, TRUSTEE v. NEVADA LIVESTOCK 
AucTION CoMPANY, INC., and LAVERNE ScoTTeNn. P & S Docket 
No. 6403. Decided on August 6, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. § 181 et seq.) begun by a com- 
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plaint received on March 30, 1984, alleging in substance an over- 
charge for care of certain livestock. The amount claimed was 
$1,006.00. 

Copies of the complaint, and of an investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice, were 
served on respondents on June 25, 1984. A copy of the investigation 
report was served on complainant on June 26. An answer was re- 


ceived from respondent on or about June 27. A copy thereof was 
served on complainant on July 6. 


By agreement of the parties a written hearing was held as pro- 
vided in the Rules of Practice. John J. Casey of the Office of the 
General Counsel of this Department acted as Presiding Officer. 
Complainant was not represented by counsel. Respondents were 
represented by William G. McCaffree, Esq., Nevada, Missouri. 

The following is undisputed. On Sunday, January 15, 1984, David 
Loyd, Manager of the JJ&T Ranch, caused 98 animals in poor con- 
dition to be moved from the Ranch to respondents’ market, to be 
cared-for until the following Saturday, January 21, and then sold 
at the regular weekly auction. The weather at the time was severe. 
On Friday, January 20, Mr. Loyd’s employer Mrs. Bollinger ap- 
peared at respondents’ market with trucks to remove the animals. 
Respondents would not permit the animals to be removed until 
they were paid $1,006.00, which they itemized at the time as fol- 
lows: “advertisement, yardage, caring for livestock, hired help, they 
were billed in ready for sale, help gathering cattle at farm.” Mrs. 
Bollinger paid the $1,006.00 under protest and removed the ani- 
mals. 

The record shows the following. Mr. Loyd either violated instruc- 
tions or acted without authority of his employer Mrs. Bollinger on 
January 15 in moving the animals to respondents’ market. He was 
authorized to move them off the JJ&T Ranch but not to consign 
them for sale. Shortly after January 20, when Mrs. Bollinger re- 
moved the animals from respondents’ market, litigation ensued be- 
tween her and Mr. Loyd. 

Complainant contends that the $1,006.00 was exorbitant and 
should be repaid in full except for yardage in accord with respond- 
ents’ tariff on file with the Department. 

Respondents filed affidavits of Mr. Loyd and respondent Scotten. 
In Mr. Loyd’s affidavit he states that he acted as agent for com- 
plainant in engaging the services of respondents. The record does 
not contain any evidence that respondents knew of his lack of au- 
thority or violation of instructions at the time of the events in dis- 
pute. In Mr. Scotten’s affidavit he gives an itemization of the 
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$1,006.00 charge, for yardage, feed necessary since Mr. Loyd did not 
supply enough, medication necessary, straw for bedding since the 
weather was severe, and a total of $421.00 pay (approximately 10 
man-days at $42.50 per day) for respondents’ employees’ labor 
needed for care of the 98 animals. 

The record does not contain any testimony of persons who ob- 
served the animals after Mrs. Bollinger removed them from re- 
spondents’ market, as to their condition or the care they needed at 
that time. Nor does it contain any specific information as to the 
weather during the time of the events in dispute. 

In view of the undisputed facts that the animals were in poor 
condition and the weather was severe, and the lack of specific in- 
formation as to their condition and the weather, a finding that the 
$1,006.00 charge was exorbitant or unreasonable is not supported 
by the record. 

This order is the same as an order issued by the Secretary of Ag- 
riculture, being issued pursuant to delegated authority, 7 CFR 
§ 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953, 5 U.S.C., 
1976 ed., app. p. 764. 


On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see Rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On a complainant’s right to judicial review of such an order, see 
5 U.S.C. 702-3 and United States v. I.C.C., 387 U.S. 426. 

The complaint herein is hereby dismissed. 

Copies hereof shall be served on the parties. 


ALFRED MARSCHELL v. Cassipy LIvE Stock COMMISSION COMPANY 
and Saint Louis NATIONAL StockyARDS ComMPANY. P & S 
Docket No. 6407. Decided on August 6, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. § 181 et seq.) begun by a com- 
plaint received on February 9, 1984 and amended February 24, al- 
leging in substance a mixup of animals shipped to the stockyard 
and consigned to the commission firm for sale. The amount claimed 
was $1,141.32. 
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Copies of the complaint, and of an investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice, were 
served on respondent commission firm on June 11, 1984, and on re- 
spondent stockyard company June 21. A copy of the investigation 
report was served on complainant on June 9. Answers were re- 
ceived from respondent commission firm on or about June 20, and 
from respondent stockyard company on or about June 28. The 
latter requested an oral hearing. Complainant filed letters on July 
8 and 26. Copies of each of these items were promptly served on 
each party other than the one filing it. 

An oral hearing as requested was held on November 1, 1984 in 
St. Louis, Missouri, before John J. Casey of the Office of the Gener- 
al Counsel of this Department. No party was represented by coun- 
sel. Five witnesses testified. One exhibit was received. No brief was 
filed. 

The following is undisputed. Thirteen animals were loaded by 
complainant on a truck of Mr. Dale Hackmann. Thirteen animals 
were delivered by Mr. Hackmann to the National Stockyards with 
instructions that they were to be consigned to respondent Cassidy 
for sale there for complainant’s account. Thirteen animals were so 


consigned. Thirteen animals were so sold. The issue is, were they 
all the same animals? 

The account of sale issued to complainant shows animals as fol- 
lows (in order by weight): 


Steers Heifers 


Pounds of weight Number Pounds of weight 


Thus the five lightest steers had an average weight of 342 pounds 
(180 +705+370+455=1,710 /5=342) according to the account of 
sale. 

Mr. Henry Bunge, complainant’s father-in-law, was not present 
at the loading. However, he testified in substance as follows. He 
was familiar with the 13 animals in dispute, and with four others 
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which were kept, and those 17 were the only ones in the particular 
field. The 13 animals consisted of 10 Herefords plus three which 
were Holstein/Angus cross. Five of the Herefords were two-year- 
olds, and the other five were about 14 months old. 

Complainant testified in substance as follows. The smallest of the 
13 animals in dispute were five Hereford steers about 14 months of 
age. He kept four Hereford heifers which he called the “sisters” of 
those steers, the same age, born at the same time and place, and 
kept with them their entire lives. He caused those heifers to be 
weighed at a scale near his home, a few days after the events in 
dispute, and those heifers weighed a total of 2300 pounds (the aver- 
age of that would be 575 pounds). The lightest steers would have 
been at least as heavy as those heifers. 

Mr. Dale Hackmann testified in substance as follows. He deliv- 
ered to the stockyard the same 13 animals which complainant 
loaded on his truck. The smallest weighed about 450 pounds each 
by his estimate. The only other animals on his truck on the same 
trip were pure Holsteins, which would not be confused with the 13 
animals in dispute. 

At the hearing, Mr. Leonard Wittich, then Vice President of the 
stockyard company, was the only witness to testify for either re- 
spondent. Mr. Michael Henderson, who owned the commission firm 
at the time of the events in dispute, appeared for the commission 
firm but introduced no evidence. Complainant called Mr. Hender- 
son as a witness. Neither Mr. Wittich nor Mr. Henderson ever saw 
the 13 animals in dispute. 

Mr. Wittich testified that stockyard company records showed as 
follows. About 11:00 P.M., when the animals were unloaded from 
Mr. Hackmann’s truck, the 13 in dispute and the Holsteins, a 
stockyard company employee received them and moved them to 
chute pen number 148. During the same shift of that stockyard 
company employee, only eight drafts came in, of which only one 
other was consigned to the Cassidy commission firm. The one other 
draft consigned to the Cassidy firm was driven by its owner down 
to a pen, and consisted entirely of Angus animals, which would not 
be confused with the 13 in dispute. About 5:30 the next morning, 
the Crain Driving Agency moved the 13 to sale pen 106F, which is 
assigned to the Cassidy firm, and moved the Holsteins to another 
sale pen, assigned to another commission firm, McCall-Runyon. 
The Crain firm is separate from either of the respondents. 

The record does not contain any evidence as to who mixed com- 
plaint’s animals with others before they were sold. There is prece- 
dent for shifting the burden to respondents in a case to furnish in- 
formation to exonerate themselves, and for holding liable any who 
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do not. However, in such a case, the persons who are made re- 
spondents must include every person who could have caused the 
damage. See Graff v. United Stockyards Corp., 37 Ag. Dec. 529 
(1978); Loizzo v. St. Francis Hospital, 121 Ill. App. 3d 172, 76 IIl. 
Dec. 677, 459 N.E.2d 314 (1984); and McGowen v. Tri-County Gas 
Company, 483 S.W.2d 1 (Mo. 1972). 

This order is the same as an order issued by the Secretary of Ag- 
riculture, being issued pursuant to delegated authority, 7 CFR 
$2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953, 5 U.S.C., 
1976 ed., app. p. 764. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see Rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On a complainant’s right to judicial review of such an order, see 
5 U.S.C. 702-3 and United States v. I.C.C., 337 U.S. 426. 

The complaint herein is hereby dismissed. 

Copies hereof shall be served on the parties. 
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COURT DECISIONS 


Maaic City Propuce Company, INC. v. SECRETARY OF AGRICULTURE. 
No. 85-7527. (USDA PACA Docket No. 2-6448) Date of deci- 
sion: July 10, 1986. 


Edward M. Silverstein, for complainant. 
Ann C. Robertson, Birmingham, Alabama, for respondent. 


William J. Weber, Administrative Law Judge. 
Donald A. Campbell, Judicial Officer. 


UNITED STATES COURT OF APPEALS, ELEVENTH CIRCUIT 


Petition for Review of an Order of the United States Department of Agriculture. 


Before FAY, JOHNSON and CLARK, Circuit Judges. 
PER CURIAM: AFFIRMED. See Circuit Rule 25. 
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DISCIPLINARY DECISIONS 


In re: BEACON PropucEeE Company. PACA Docket No. 2-7129. Decid- 
ed on May 28, 1986. 


Failure to pay—License revoked—Default. 


Respondent purchased, received and accepted perishable commodities without 
making full payment of agreed purchase prices, which is a violation of Section 
2 of the Act. There was no appeal from respondent and license is revoked. 


Ben E. Bruner, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on March 17, 1986, by the Acting Director, Fruit and Vegetable Di- 
vision, Agricultural Marketing Service, United States Department 
of Agriculture. It is alleged in the complaint that during the period 
March 1985 through October 1985, respondent purchased, received 


and accepted, in interstate and foreign commerce, from 28 sellers, 
72 lots of fruits and vegetables all being perishable agriculture 
commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of 
$414,205.95. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
default order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Beacon Produce Co., is a corporation, whose ad- 
dress is 1401 S.W. 2nd Street, Pompano Beach, Florida 33060. 

2. Pursuant to the licensing provisions of the Act, license number 
207880 was issued to respondent on May 3, 1965, was renewed an- 
nually, presently is in effect, and was next subject to renewal on or 
before May 3, 1986. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period March 1985 through October 1985 respondent 
purchased, received and accepted in interstate and foreign com- 
merce, from 28 sellers, 72 lots of fruits and vegetables, all being 
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perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchase prices, or balances thereof, 
in the total amount of $414,205.95. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 72 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Deci- 
sion becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings thirty-five days after service hereof, unless appealed to the 
Secretary by a party to the proceeding within thirty days after 
service as provided in sections 1.139 and 1.145 of the Rules of Prac- 
tice (7 C.F.R. 1.189 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final on July 16, 1986-ED.] 


In re: UntTeD Provisions, Inc. PACA Docket No. 2-7018. Decided 
on May 2, 1986. 


Failure to pay promptly—License terminated—Default. 


Respondent failed to make payment on transactions with 58 sellers, constituting vio- 
lations of Section 2 of the Act. License was terminated after failure to pay re- 
quired annual fee. Respondent did not appeal. 


Ed Silverstein, for complainant. 
Respondent, pro se. 
Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.) 
hereinafter referred to as the “Act’’, instituted by a complaint filed 
on December 2, 1985, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
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Agriculture. It is alleged in the complaint that during the period 
August 1984 through March 1985, respondent purchased, received, 
and accepted, in interstate and foreign commerce, from 58 sellers, 
584 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the 
agreed purchase prices, in the total amount of $985,535.66. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered.! The time for filing an answer 
having run, and upon the motion of the complainant for the issu- 
ance of a Default Order, the following Decision and Order is issued 
without further investigation or hearing pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, United Provisions, Inc., is a corporation, whose 
last known mailing address was P.O. Box 266596, Houston, Texas 
77207. 

2. Pursuant to the licensing provisions of the Act, license number 
681718 was issued to respondent on April 2, 1968. This license was 
renewed annually, but terminated on April 2, 1985, pursuant to 
Section 4(a) of the Act (7 U.S.C. 499d(a)) when respondent failed to 
pay the required annual license fee. 

8. As more fully set forth in paragraph 5 of the complaint, 
during the period August 1984 through March 1985, respondent 
purchased, received, and accepted in interstate and foreign com- 
merce, from 58 sellers, 584 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full pay- 
mevt, promptly of the agreed purchase prices, in the total amount 
ot $985,535.66. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 584 transactions set forth in Finding of Fact No. 3, above, 
constitutes willful, repeated and flagrant violations of Section 2 of 
the Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 


1 It is noted that the Hearing Clerk was unable to make service on respondent by 
certified mail. Accordingly service was accomplished by regular mail as permitted 
by the Rules of Practice. 7 CFR § 1.147. Further, it is noted that complainant at- 
tempted to make personal service on the complainant but was unable to do so. 
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499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final on July 29, 1986-ED.] 


In re: BAKKER SALES INCORPORATED. PACA Docket No. 2-7214. De- 
cided on July 31, 1986. 


Failure to pay promptly—License revoked—Consent. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DECISION AND ORDER (CONSENT) 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; 
hereinafter referred to as the “Act’’), instituted by a Complaint 
filed on June 23, 1986, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. 

The Complaint alleges that during the period April 1985 through 
February 1986, Respondent failed to make full payment promptly 
to 31 sellers of the agreed purchase prices, or balances thereof, in 
the total amount of $649,342.66 for 58 lots of perishable agricultur- 
al commodities, which it purchased, received and accepted in inter- 
state and foreign commerce. A copy of the Complaint was served 
upon Respondent. Respondent filed an Answer admitting the mate- 
rial allegations of the Complaint. The Respondent and Complain- 
ant have now agreed to the entry of a Decision and Order as set 
forth herein. Therefore, pursuant to Section 1.138 of the Rules of 
Practice (7 CFR 1.138), the following Decision and Order is issued 
without further procedure or hearing. 
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FINDINGS OF FACT 


1. Bakker Sales Incorporated (hereinafter “Respondent’’), is an 
Ohio corporation, whose mailing address is 16000 Pearl Road, 
Strongsville, Ohio 44136. 

2. Pursuant to the licensing provisions of the PACA, license 
number 841753 was issued to Respondent on July 27, 1983. This li- 
cense has been renewed annually, and is next subject to renewal on 
or before July 27, 1986. 

3. The Secretary has jurisdiction over Respondent and the sub- 
ject matter involved herein. 

4. As set forth more fully in paragraph 5 of the Complaint, 
during the period April 1985 through February 1986, Respondent 
failed to make full payment promptly to 31 sellers of the agreed 
purchase prices, or balances thereof, in the total amount of 
$649,342.66 for 58 lots of perishable agricultural commodities pur- 
chased, received and accepted in interstate and foreign commerce. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the PACA (7 U.S.C. 499b), by failing to make 


full payment promptly with respect to the transactions set forth in 
Finding of Fact No. 4 above, for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 
This order shall become effective August 11, 1986. 
Copies hereof shall be served upon the parties. 


In re: JoHN StouGH d/b/a/ SLtouGn’s Farm FrREsH MusHROOMS. 
PACA Docket No. 2-7082. Decided on June 30, 1986. 


Failure to pay promptly—License revoked—No appeal. 


Respondent failed to pay for perishable agricultural commodities purchased, re- 
ceived and accepted from 27 sellers over a period of twelve (12) months. Such 
failure to pay constitutes violation of Section 2 of the Act. Respondents license 
is revoked. There was no appeal. 


Andrew Stanton, for complainant. 
Nathan M. Schenker, Kennett Square, Pennsylvania, for respondent. 
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Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on February 6, 1986, by the Acting Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that during the 
period June 1984 through June 1985, respondent purchased, re- 
ceived and accepted, in interstate co:mmerce and in contemplation 
of resale in interstate commerce, from 27 sellers, 492 lots of fruits 
and vegetables, all being perishable agricultural commodities, but 
failed to make full payment promptly of the agreed purchase prices 
or balances thereof in the total amount of $349,146.05. Complain- 
ant further alleged that such actions were willful, flagrant and re- 
peated violations of section 2 of the PACA, and requested that re- 
spondent’s license be revoked. 

On March 5, 1986, respondent filed an answer in which in effect 


admitted the allegations of the complaint. Complainant has moved 
for a decision on the pleadings and changed its requested sanction 
to a finding of repeated and/or flagrant violations of the PACA, 
and publication of such finding. 


FINDINGS OF FACT 


1. Respondent, John Slough d/b/a Slough’s Farm Fresh Mush- 
rooms, is an individual, whose address is P.O. Box 219, West Grove, 
Pennsylvania 19390. 

2. Pursuant to the licensing provisions of the Act, license number 
841019 was issued to respondent on April 4, 1984. The license ter- 
minated on April 7, 1986, when respondent failed to pay the re- 
quired annual license fee. 

3. The Secretary has jurisdiction in this proceeding. 

4. As more fully set forth in paragraph 5 of the complaint, 
during the period June 1984 through June 1985 respondent pur- 
chased, received and accepted in interstate commerce and in con- 
templation of resale in interstate commerce, from 27 sellers, 492 
lots of fruits and vegetables, all being perishable agricultural com- 
modities, but failed to make full payment promptly of the agreed 
purchase prices, or balances thereof, in the total amount of 
$349,146.05. 
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CONCLUSIONS 


Respondent has admitted in his answer that he failed to make 
full payment promptly with respect to the 492 transactions alleged 
in the complaint and set forth in Finding of Fact No. 4, above. Re- 
spondent’s admitted failures to pay constitute repeated and/or fla- 
grant violations of Section 2 of the Act (7 U.S.C. 499b), for which 
the Order below is issued. 


ORDER 


Respondent has committed repeated and/or flagrant violations of 
Section 2 of the PACA (7 U.S.C. § 499(b)). 

The facts and circumstances as set forth herein shall be pub- 
lished. 

This Order shall take effect on the eleventh day after this Deci- 
sion becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings thirty-five days after service hereof, unless appealed to the 
Secretary by a party to the proceeding within thirty days after 
service as provided in sections 1.139 and 1.145 of the Rules of Prac- 
tice (7 CFR 1.139 and 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and. Order became final on August 11, 1986-ED.] 


In re: Metro Propuce, Inc. PACA Docket No. 2-7088. Decided on 
June 30, 1986. 


Failure to pay promptly—License terminated—Default. 


Respondent failed to pay for perishable agricultural commodities purchased, re- 
ceived and accepted from four (4) sellers over a period of six (6) months. Fail- 
ure to pay constitutes violation of Section 2 of the Act. Respondent did not pay 
the required annual fee and license was terminated. An answer to the com- 
plaint was not filed. 


Edward Silverstein, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
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hereinafter referred to as the “Act”, instituted by a complaint filed 
on February 6, 1986, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period March 
through August 1984, respondent purchased, received, and accept- 
ed, in interstate and foreign commerce, from four sellers, 80 lots of 
fruits and vegetables, all being perishable agricultural commod- 
ities, but failed to make full payment promptly of the agreed pur- 
chase prices, in the total amount of $121,103.70. 

A copy of the complaint was served upon respondent which com- * 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Metro Produce, Inc., is a corporation, whose ad- 
dress is 1901 Powers Ferry Road, Suite 250, Marietta, Georgia 
30067. 

2. Pursuant to the licensing provisions of the Act, license number 
830913 was issued to respondent on May 3, 1983. This license was 
renewed, but terminated on May 3, 1985, pursuant to Section 4(a) 
of the Act (7 U.S.C. 499d(a)) when respondent failed to pay the re- 
quired annual license fee. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period March through August 1984, respondent pur- 
chased, received, and accepted in interstate and foreign commerce, 
from four sellers, 80 lots of fruits and vegetables, all being perish- 
able agricultural commodities, but failed to make full payment 
promptly of the agreed purchase prices, in the total amount of 
$121,103.70. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 80 transactions set forth in F...ding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of Section 2 of the 
Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of Section 2 of the Act (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 





SAM COMPTON PRODUCE COMPANY INCORPORATED 
Volume 45 Number 4 


This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

Copies hereof shall be served upon parties. 

[This Decision and Order became final on August 28, 1986-ED.] 


In re: Sam Compton Propuce ComMPANy INCORPORATED. PACA 
Docket No. 2-7200. Decided on August 28, 1986. 


Failure to pay promptly—License revoked—Consent. 


Andrew Stanton, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DECISION AND ORDER (CONSENT) 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; 
hereinafter referred to as the “Act’), instituted by a Complaint 
filed on June 12, 1986 , by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. 

The Complaint alleges that during the period May 1984 through 
October 1985, Respondent failed to make full payment promptly to 
33 sellers of the agreed purchase prices, or balances thereof, in the 
total amount of $1,859,863.82 for 789 lots of perishable agricultural 
commodities, which it purchased, received and accepted in inter- 
state commerce. A copy of the Complaint was served upon Re- 
spondent. Respondent filed an Answer admitting the material alle- 
gations of the Complaint. The Respondent and Complainant have 
now agreed to the entry of a Decision and Order as set forth 
herein. Therefore, pursuant to Section 1.138 of the Rules of Prac- 
tice (7 CFR 1.138), the following Decision and Order is issued with- 
out further procedure or hearing. 
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FINDINGS OF FACT 


1. Sam Compton Produce Company Incorporated, (hereinafter 
“Respondent”) is a Tennessee corporation, whose business address 
is 2208 Forest Avenue, N.W., Knoxville, Tennessee 37916. 

2. Pursuant to the licensing provisions of the PACA, license 
number 672197 was issued to Respondent on May 31, 1967. This li- 
cense has been renewed annually, and is next subject to renewal on 
or before May 31, 1986. 

3. The Secretary has jurisdiction over Respondent and the sub- 
ject matter involved herein. 

4. As set forth more fully in paragraph 5 of the Complaint, 
during the period May 1984 through October 1985, Respondent 
failed to make full payment promptly to 33 sellers of the agreed 
purchase prices, or balances thereof, in the total amount of 
$1,859,863.82 for 789 lots of perishable agricultural commodities 
purchased, received and accepted in interstate commerce. 


CONCLUSIONS 


Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the PACA (7 U.S.C. 499b), by failing to make 
full payment promptly with respect to the transactions set forth in 
Finding of Fact No. 4 above, for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 
This order shall become effective September 8, 1986. 
Copies hereof shall be served upon the parties. 


In re: Reeves Propuce, Inc. PACA Docket No. 2-6218. Order issued 
July 2, 1986. 


Order issued by Donald A. Campbell, Judicial Officer. 
REMOVAL OF STAY ORDER 


The stay order previously issued in this proceeding pending the 
outcome of proceedings for judicial review is hereby lifted. The De- 
cision and Order previously issued on August 26, 1985, shall 
become effective on the 30th day after service of this order on re- 
spondent. 
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REPARATION DECISIONS 


RitcLto Propuce Inc. v. MICHIGAN REPACKING and PropuceE Co. 
PACA Docket No. 2-6774. Decided on July 9, 1986. 


Evidentiary material submitted with brief excluded—Notice of rejection—Accept- 
ance by unloading—Adjustment, proof of. 


Two loads of tomatoes were sold and shipped by complainant to respondent. Follow- 
ing arrival respondent’s complaint to broker that tomatoes were “unaccept- 
able” did not amount to clear and unmistakable notice of rejection. Also there 
was insufficient proof that notice was promptly conveyed by broker to seller. 
In addition the record indicated that the tomatoes on one load had been un- 
loaded prior to Federal inspection, but not for purpose of inspection, thus con- 
stituting acceptance. Complainant adequately demonstrated that the parties 
agreed, following arrival, to a new adjusted price for the tomatoes. 

George S. Witten, Presiding Officer. 

James A. Soto, for complainant. 


David S. Steingold, Detroit, Michigan, for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $11,709.00 in con- 
nection with the shipment in interstate commerce of two truck- 
loads of tomatoes. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complainant was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. 
Both complainant and respondent filed a brief. Respondent’s brief 
contained evidentary material which complainant objected to. Such 
evidentary material, to the extent that it was not already properly 
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in evidence, has not been considered in arriving at our decision in 
this case. Respondent also filed a reply brief which is not permitted 
under the Rules of Practice. This brief has not been considered. 


FINDINGS OF FACT 


1. Complainant, Ritclo Produce, Inc., is a corporation whose ad- 
dress is P.O. Box 794, Nogales, Arizona. 

2. Respondent, Michigan Repacking and Produce Co., is a corpo- 
ration whose address is Rooms 106-112, 7201 W. Fort Street, De- 
troit, Michigan. At the time of the transactions involved herein re- 
spondent was licensed under the Act. 

3. On or about March 14, 1984, complainant sold to respondent, 
and shipped from loading point in Arizona to respondent in De- 
troit, Michigan, one truckload containing 1,296 lugs of medium- 
large (6X6) tomatoes, Ritz label, at $6.00 per lug, plus $.50 per lug 
for palletizing and cooling, and $22.50 for a temperature recorder. 
On the following day when contracting for a second shipment of to- 
matoes the parties agreed to a reduction in price for the March 14, 
shipment of $1.00 per lug, down to $5.00 per lug, or a total invoice 
price of $7,150.50. 

4. Following arrival of the tomatoes shipped March 14, 1984, re- 
spondent unloaded such tomatoes into its warehouse, and on 
March 19, 1984, at 1:05 p.m., the tomatoes were federally inspected. 
The inspection showed that the temperatures of the tomatoes were 
46°F to 50°F, and the condition was stated to be as follows: 


Average approximately 5% turning to pink, and 80% light 
red to red color. Soft from 4 to 12%, average 9%. Decay in 
most samples from 2 to 12%, some none, average 5% Bac- 
terial Soft Rot and Gray Mold Rot in mostly early, some 
advanced stages. Serious damage by Internal Discoloration 
averages 2%. Damage by sunken discolored areas over 
shoulders averages 2%. 


The parties through their respective brokers negotiated an adjust- 
ment in price of $1.00 per carton to $4.00 per carton. 

5. On or about March 15, 1984, complainant sold to respondent, 
and shipped from loading point in Arizona to respondent in De- 
troit, Michigan, one truckload containing 1,296 lugs of medium- 
large size tomatoes (6X6), Ritz label, at $5.00 per lug, plus $.50 
cents per lug for palletization and cooling, and $22.50 for a temper- 
ature recorder, or a total of $7,150.50. 

6. The truck containing the second shipment of tomatoes arrived 
after respondent’s closing time on March 19, 1984, and when the 
driver called respondent he was told to deliver the tomatoes the fol- 
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lowing morning. When the tomatoes arrived on March 20, respond- 
ent instructed the driver to take the load to a different terminal in 
order to have the tomatoes inspected. The driver became lost, and 
by the time he arrived at the place for inspection the inspectors 
had left for the day. The load was inspected on the following morn- 
ing, March 21, 1984, at 6:00 a.m. Such inspection was made on the 
truck, and was restricted to product and lading in all layers of 5 
pallets nearest the rear doors which was made accessible by the ap- 
plicant. The temperatures at the rear doors were stated to be 45° 
for the top layer, and 45° for the floor layer. Condition was stated 
to be as follows: 


Average approximately 10% green to breakers, 25% turn- 
ing to pink, 50% light red to red. Soft from 4 to 18%, aver- 
age 12%. Decay average 3%. Damage by sunken discolored 
areas, generally occurring over shoulders, from 2 to 8%, 
average 4%. 


Following the inspection of the second truckload of tomatoes com- 
plainant and respondent agreed through their respective brokers to 
an adjustment in price of $1.00 down to $4.00 per carton. 

7. The formal complaint was filed on December 7, 1984, which 
was within nine months after the causes of action herein accrued. 


CONCLUSIONS 


Complainant brings this action to recover the adjusted purchase 
price of two truckloads of tomatoes. Respondent alleges that no ad- 
justment in the purchase price (other than the initial adjustment 
referred to in finding of fact 3) was made, and that both loads were 
rejected. Respondent took possession of both loads of produce, 
resold them, rendered an accounting showing only the gross pro- 
ceeds, and claims that no proceeds are due to complainant. 

Respondent’s claim that both loads of produce were rejected is 
not substantiated by the evidence herein. As to the first load, re- 
spondent’s Robert Tringale, who negotiated the transactions on 
behalf of respondent, stated only that following the government in- 
spection he “contacted Mott and Simmons (respondent’s broker) 
and told them that the shipment was unacceptable.”’ According to 
Mr. Tringale Mott and Simmons then conveyed to him an offer by 
complainant’s broker, Nickademos Distributing Company, to adjust 
the price by $1.00 per box. Tringale alleges that he refused this 
offer, and countered it with an offer to take the shipment on open 
account with a “price after sale” arrangement. Mr. Tringale states 
that this offer was refused. Subsequently respondent resold the to- 
matoes. 
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Even if we accept all of respondent’s allegations recited above as 
true, such allegations do not prove a rejection of the tomatoes on 
the part of respondent. This is true for at least two reasons. We 
have held numerous times that notice of rejection must be given in 
clear and unmistakable terms, and that a mere complaint regard- 
ing a shipment is insufficient. See Verd’s Fruit Market v. Zaccone, 
36 Agric. Dec. 1603 (1977), and Saikhon v. Russell Ward Co., Inc., 
34 Agric. Dec. 1940 (1973). In Beamon Brothers v. Cal. Sweet Potato 
Growers, 38 Agric. Dec. 71 (1979) we specifically held that notice to 
a shipper that produce received was “not acceptable” did not 
amount to clear notice of rejection because such words could be in- 
terpreted as merely an expression of displeasure with the condition 
of the produce. We further stated that “The need for a clear and 
unmistakable rejection is doubly necessary where there is a subse- 
quent unloading of the produce by the receiver, with a claim that 
the produce was to be handled for the shipper’s account.” Second, 
the evidence in this proceeding is not sufficient to show that even 
respondent’s terminology “unacceptable” was clearly communicat- 
ed to the seller. A rejection is not effective unless the buyer 
promptly notifies the seller, and the burden of proving prompt 
notice rests upon the buyer. See San Tan Tillage Co., Inc. v. Kaps 
Foods, Inc., 38 Agric. Dec. 867 (1979). In addition we have held that 
notice to a broker is not sufficient. See Hatcher v. White, 37 Agric. 
Dec. 800 (1978). It is also clear that as to the first load respondent’s 
communications with the broker, which it characterizes as a rejec- 
tion, took place following the federal inspection. The federal inspec- 
tion indicates that the tomatoes had already been unloaded into re- 
spondent’s warehouse at time of inspection. We have held many 
times that even a partial unloading of a shipment, unless it is 
purely for the purpose of facilitating an inspection, will constitute 
sufficient control over perishable goods to constitute and accept- 
ance thereof. See Crown Orchard Co. v. Mid-Valley Prod. Corp., 34 
Agric. Dec. 1381 (1975). In regard to the second shipment of toma- 
toes, respondent’s Mr. Tringale did not even allege that the broker 
was informed that such tomatoes were “unacceptable”. We con- 
clude that neither of the loads of tomatoes where rejected by re- 
spondent. 

Since respondent accepted the tomatoes it became liable to com- 
plainant for the full purchase price thereof less any damages 
shown to have resulted from any breach of contract on the part of 
complainant. However, although the inspections of the tomatoes in- 
dicate that the tomatoes may not have made good delivery, it is not 
necessary for us to consider this issue because complainant has al- 
leged, and we think adequately proved, that the parties agreed to 
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an adjustment in price on both loads of tomatoes, following the in- 
spections. Both of the brokers who negotiated the two tomato con- 
tracts, and who were involved in negotiations subsequent to the ar- 
rival of the tomatoes, affirmed on oath that respondent agreed to 
pay an adjusted price of $4.00 per lug, plus the $.50 per lug palletiz- 
ing and cooling charge, following the inspections of the tomatoes. 
This has also been the consistent allegation of complainant. We 
note that during the informal stages of this proceeding respondent 
wrote to the Department and submitted copies of the two invoices 
covering the two shipments of tomatoes. These invoices show the 
type written $5.00 price struck through in ink, and also in ink writ- 
ten thereunder “per Mott & Simmons $4.00”. Complainant pointed 
this fact out in its opening statement, but respondent never gave 
any explanation as to why the adjusted prices appeared on its own 
copies of the invoice. We conclude on the basis of all of the evi- 
dence that complainant has adequately shown that there was an 
agreement, following arrival and inspection of the two loads of to- 
matoes, that respondent would pay for such tomatoes at the adjust- 
ed $4.00 rate, plus palletization and cooling and temperature re- 
corders, or a total for both loads of $11,709.00. Respondent’s failure 
to pay complainant this amount is a violation of section 2 of the 


Act for which reparation should be awarded to complainant with 
interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $11,709.00, with interest thereon 
at the rate of 13 percent per annum from April 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


ANTHONY Popesta, INc. v. FopPIANO PACKING Co., INc. a/t/a JMB 
Packinc Co. PACA Docket No. 2-6916. Decided on July 9, 
1986. 


Whether firm was responsibly connected with respondent, not for consideration in 
reparation proceeding—Grower’s agent, authority to negotiate adjustments—Ad- 
justments by grower’s agent, not supported by adequate inspections. 


The contention of a firm which filed an answer on behalf of respondent that it was 
not responsibly connected with respondent was not a proper issue for determi- 
nation in a reparation proceeding. Respondent acted as agent for complainant 
in disposing of its apples and in connection with such disposition granted a 
substantial adjustment in the negotiated contract price. It was found that 
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there was insufficient evidence of authority to grant such adjustments, and 
that adjustments were not adequately supported by inspections at destination. 


Mark L. Epstein, San Francisco, California, for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $5,449.91 in con- 
nection with the shipment in interstate commerce of a truckload of 
apples. 

A copy of the Report of Investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which defaulted in the filing of an answer. 
On May 1, 1985, a default order was issued against respondent. On 
May 6, 1985, Alvin Cortopassi, a stockholder in respondent firm, 
submitted an answer on behalf of respondent. On May 24, 1985, the 
default order, of May 1, 1985 was stayed, and respondent was given 
days from its receipt of the order to furnish good reason why the 
proceeding should be reopened, and why the answer was not filed 
in a timely fashion. On June 18, 1985, a response to the stay order 
was filed by Jacobs, Malcolm & Burtt, a California corporation that 
was also a stockholder in respondent firm at the time of the trans- 
action involved herein. This reply disclosed lack of notice to such 
party of the complaint, and good reason why the proceeding should 
be reopened. Alvin Cortopassi also filed a reply to the stay order on 
June 18, 1985. On August 18, 1985, an order was issued reopening 
after default, and respondent’s answer, previously submitted, was 
ordered filed. 

The amount claimed in the formal complaint does not exceed 
$15,000, and the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. Pursu- 
ant to this procedure the verified formal complaint is considered a 
part of the evidence in this case, as is the Department’s report of 
investigation. Respondent’s answer, since it was not verified, is not 
a part of the evidence herein. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements. 
Complainant filed an opening statement and two answering state- 
ments were filed on behalf of respondent, one by Alvin Cortopassi, 
and one by Jacobs, Malcolm & Burtt. Complainant also filed a 
statement in reply. Both parties filed briefs. 
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FINDINGS OF FACT 


1. Complainant, Anthony Podesta Inc., is a corporation whose ad- 
dress is 4001 North Duncan Road, Linden, California. 

2. Respondent, Foppiano Packing Co., Inc., is a corporation, doing 
business as J M B Packing Co., whose address is 14993 E. Highway 
26, Linden, California. At the time of the transaction involved in 
this proceeding respondent was licensed under the Act. 

3. On or about October 1, to October 5, 1983, pursuant to an 
agreement between complainant and respondent complainant 
picked, and delivered to respondent for packing and selling on 
behalf of complainant, a quantity of Granny Smith apples. Re- 
spondent sorted and packed the apples, and on or about October 10, 
1983, sold the apples which it had sorted and packed to Fruitco in 
Bronx, New York, in the following quantities, and for the following 
prices, on an f.o.b. basis: 

125 size 72 at $16.00 or $2,000.00 
469 size 80 at $16.00 or $7,504.00 
140 size 88 at $16.00 or $2,240.00 
178 size 100 at $16.00 or $2,848.00 
21 size 113 at $12.00 or $252.00 

2 size 125 at $10.00 or $20.00 

On October 11, 1988, at 4:15 p.m., the apples were shipped to 
Fruitco in Bronx, New York by truck. A prelimary restricted in- 
spection report was issued covering an inspection made at the 
place of business of Fruitco on October 17, 1983, at 6:30 a.m., of 
apples in cartons. The report stated that the inspection took place 
at the applicant’s store, and covered “California apples, 80, 88, 72, 
100 J M B Packing-CA.” Such inspection stated in addition as fol- 


lows: 


Grade defects average 1% mostly firm ripe, some firm. 11 
to 24% average 16% damage by Bruising scattered 
throughout the pack. No decay. Meets quality require- 
ments but fails to grade U.S. No. 1 only account of condi- 
tion. 


TEMPERATURES: 40 to 43° F. 
An additional preliminary restricted inspection was made on Octo- 
ber 20, 1983, at 10:15 a.m., at the place of business of Fruitco, and 
was stated to cover apples in cartons “J M B Packing California 
Apples 80, 88, 100.” Such inspection stated in addition as follows: 


Grade defects average 1%. Mostly ripe & firm. 6 to 20% 
per carton, average 11% damage by Bruising, scattered 
throughout pack, affecting all stages of ripeness. 6 to 18%, 
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average 12% Bitter pit. No decay. Grade: U.S. No. 1. Bruis- 
ing & Bitter Pit being factors of condition. 


TEMPERATURES: 42 to 43°F. 

5. Respondent allowed an adjustment to its customer on the 100 
size and larger apples of $5.88 a box, on the 113 size apples of $3.75 
per box, and on the 125 size apples of $4.30 a box, for a total adjust- 
ment of $5,449.91. Respondent’s customer remitted to respondent 
on the basis of the original purchase price less the adjustment. Re- 
spondent deducted a packing fee in the amount of $4.50 per carton, 
the adjustment in the total amount of $5,449.91, cooling in the 
amount of 50 cents per carton, of 25 cents per carton, and remitted 
net proceeds to complainant of $4,505.34. 

6. The informal complaint was filed on July 9, 1984, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant brings this action to recover the amount by which 
respondent adjusted the invoice price. The submissions made in 
this proceeding on respondent’s behalf by Jacobs, Malcolm & Burtt 
deal almost totally with reasons why such firm should not be con- 


sidered to be responsibly connected with respondent. This is not, of 
course, a subject for consideration in this proceeding. Alvin Corto- 
passi, who was the person principally responsible for operating re- 
spondent firm at the time of the transaction which is the subject of 
this proceeding has stated at several points in the record that in 
his opinion the apples were in good condition when shipped, and 
that he personally objected to making any allowance to Fruitco in 
regard to the apples. However, Mr. Cortopassi stated that the 
broker who negotiated the sale of the apples between respondent at 
Fruitco urged that an adjustment be made, and that Fruitco insist- 
ed on an adjustment. Respondent, as an agent for complainant, was 
obligated not only to get the best possible price for the apples, but 
also not to allow an adjustment unless such adjustment was war- 
ranted. While frequently an agent in this type of situation is al- 
lowed discretion in the granting of adjustments there is no evi- 
dence that there was any specific agreement between respondent 
and complainant herein giving respondent the authority to grant 
adjustments without consultation with complainant. See Regula- 
tions, § 46.32 (7 CFR § 47.32). However, even assuming that re- 
spondent had such discretion there are a number of reasons why 
respondent cannot be allowed to take credit for the adjustments 
which were made in this case. First, and most importantly, the in- 
spections made at destination do not disclose the quantity of apples 
inspected. We have no way of knowing whether the quantity in- 
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spected was representative of the whole of the shipment of apples 
or merely covered a very small amount of such apples. Second, the 
first inspection on October 17, 1983, discloses temperatures in the 
apples that are somewhat high, and if made on the day of arrival, 
shows that there was at least a one day delay in transit. The in- 
spection also is somewhat borderline as far as showing a failure of 
the apples to make good delivery. The second inspection is too 
remote in time to show the condition of the apples on arrival, but 
it is strong evidence that the Bitter Pit was not present in the 
apples on arrival. We conclude that respondent has not furnished 
sufficient evidence to support the adjustment which was made in 
the price of the apples. Respondent is therefore liable to complain- 
ant for the amount of the adjustment, or $5,449.91. Respondent’s 
failure to pay complainant such amount is a violation of section 2 
of the Act for which reparation should be awarded to complainant 
with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,449.91, with interest thereon 
at the rate of 13% per annum from November 1, 1983, until paid. 

Copies of this order shall be served upon the parties. 


Stevco, Inc. v. C.B. MarcHant & Co., Inc. PACA Docket No. 2- 
7162. Decided on July 16, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1980, as amended (7 U.S.C. 499a et seg.). A 
timely informal complaint was filed on September 3, 1985, and a 
formal complaint was filed on January 16, 1986. Complainant seeks 
to recover $21,835.50 which amount is alleged to be the total pur- 
chase price for grapes sold to and accepted by respondent on or 
about July 3, 4, 6, and 9, 1985. Respondent filed an answer to the 
formal complaint on April 22, 1986, admitting that $10,780.50 of 
the amount claimed by complainant was due and owing to com- 
plainant on account of the transaction(s) involved herein. 

Section 7(a) of the Act (7 U.S.C. 499g(a)) provides in part: 


If after the respondent has filed his answer to the com- 
plaint, it appears therein that the respondent has admit- 
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ted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an 
order directing the respondent to pay the complainant the 
undisputed amount . . . leaving the respondent’s liability 
for the disputed amount for subsequent determination. 


Accordingly, under the authority of the above quoted section, re- 
spondent shall pay to complainant, as an undisputed amount, 
$10,780.50. Payment of this amount shall be made within 30 days 
from the date of this order with interest thereon at the rate of 13 
percent per annum from August 1, 1985, until paid. A failure to 
pay this amount within 30 days will constitute a violation of sec- 
tion 2 of the Act. 7 U.S.C. 499b. 

Respondent’s liability for payment of the disputed amount is left 
for subsequent determination in the same manner and under the 
same procedure as if no order for the payment of the undisputed 
amount had been issued. 

Copies of this order shall be served upon the parties. 


Nat FEINN SALES CORPORATION v. BERRYMAN PropucE, Inc. PACA 
Docket No. 2-7169. Decided on July 17, 1986. 


James Vallis, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,635.00 in con- 
nection with shipments of yellow onions in interstate commerce. 
The formal complaint was served upon respondent, and respondent 
submitted as an answer a document that failed to comply with 7 
CFR § 47.8(b). Respondent was given an opportunity to submit a 
proper answer but failed to do so. Therefore, respondent is consid- 
ered to have failed to file an answer, which constitutes a waiver of 
hearing and an admission of the facts alleged in the complaint, 
pursuant to 7 CFR § 47.8(c). Accordingly, the issuance of an order 
without further procedure is appropriate, pursuant to section 
47.8(d) of the Rules of Practice (7 CFR 47.9(d)). 

Complainant, Nat Feinn Sales Corporation, is a corporation 
whose address is P.O. Box 848, Fresno, California 93712. Respond- 
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ent, Berryman Produce, Inc., is a corporation whose address is 3120 
Produce Row, Houston, Texas 77023. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $2,635.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as_ reparation, 
$2,6350.00, with interest thereon at the rate of 13 percent per 
annum from July 1, 1985, until paid. 

Copies of this order shall be served upon the parties. 


Sun Wor.tp INTERNATIONAL, INC. v. BERRYMAN PropucE, INC. 
PACA Docket No. 2-7170. Decided on July 17, 1986. 


Failure to file an answer—Reparation. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,436.00 in con- 
nection with shipments of kiwifruit in interstate commerce. The 
formal complaint was served upon respondent, and respondent sub- 
mitted as an answer a document that failed to comply with 7 CFR 
§ 47.8(b). Respondent was given an opportunity to submit a proper 
answer but failed to do so. Therefore, respondent is considered to 
have failed to file an answer, which constitutes a waiver of hearing 
and an admission of the facts alleged in the complaint, pursuant to 
7 CFR § 47.8(c). Accordingly, the issuance of an order without fur- 
ther procedure is appropriate, pursuant to section 47.8(d) of the 
Rules of Practice (7 CFR 47.9(d)). 

Complainant, Sun World International, Inc., is a corporation 
whose address is P.O. Box 9110, Bakersfield, California 93389. Re- 
spondent, Berryman Produce, Inc., is a corporation whose address 
is 3120 Produce Row, Houston, Texas 77023. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 
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The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $2,436.00. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as _ reparation, 
$2,436.00, with interest thereon at the rate of 13 percent per 
annum from September 1, 1985, until paid. 

Copies of this order shall be served upon the parties. 


Bup ANTLE INC. v. FRESHVILLE PropucE Distrisutors, Inc. PACA 
Docket No. 2-7175. Decided on July 17, 1986. 


Admission of liability—Reparation. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 


Louis Pulvermacher, New York, New York, for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $179,507.30 in con- 
nection with shipments of mixed vegetables in interstate com- 
merce. A copy of the formal complaint was served upon respond- 
ent, which filed an answer thereto, admitting indebtedness to the 
complainant in the amount of $162,402.10. Respondent also claimed 
that payment arrangements had been made. Complainant was 
given an opportunity to dispute that the amount due was actually 
$162,402.10 and to further dispute the fact that payment arrange- 
ments had been made. Complainant filed a response indicating that 
the amount due had in fact been reduced to $162,402.10, but disput- 
ed the fact that payment arrangements had been made. According- 
ly, the issuance of an order without further procedure is appropri- 
ate, pursuant to section 47.8(d) of the Rules of Practice (7 CFR 
47.9(d)). 

Complainant, Bud Antle, Inc., is a corporation whose address is 
P.O. Box 1759, Salinas, California 93902. Respondent, Freshville 
Produce Distributors, Inc., is a corporation whose address is 1367 





PRO-VEG, INC. v. M& M PRODUCE FARMS AND SALES 
Volume 45 Number 4 


Viele Avenue, Bronx, New York 10474. At the time of the transac- 
tion involved herein, respondent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $162,402.10. Accordingly, within 30 days from the date of 
this order, respondent shall pay to complainant, as reparation, 
$162,402.10, with interest thereon at the rate of 13 percent per 
annum from February 1, 1986, until paid. 

Copies of this order shall be served upon the parties. 


Pro-Vec, Inc. v. M&M Propuce FarMs AND SALES a/t/a Zyc- 
MUND RoGowskI & Sons. PACA Docket No. 2-6793. Decided on 
July 18, 1986. 


Accord and satisfaction. 


Where complainant accepts a lesser payment from respondent which respondent 
offers in final settlement of dispute, accord and satisfaction is reached, and 
complaint must be dismissed. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1980, as amended (7 U.S.C. § 499a et seqg.). A 
timely complaint was filed in which complainant originally sought 
a reparation award against respondent in the amount of $6,293.00 
in connection with a transaction, in interstate commerce, involving 
onions, a perishable agricultural commodity. Subsequent to the 
filing of the complaint, the complainant notified the department 
that it had received a check in the amount of $4,193.00 from the 
respondent, and that it was therefore only seeking $2,100.00 as rep- 
aration from respondent. 

A copy of the department’s report of investigation was served on 
both parties. Respondent also was served with a copy of the com- 
plaint, and filed an answer thereto denying liability to complain- 
ant. 
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Since the amount claimed as damages did not exceed $15,000.00, 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) was followed. Pursuant to this 
procedure, the verified pleadings of the parties are considered a 
part of the evidence of the case, as is the department’s report of 
investigation. In addition, the parties were given the opportunity to 
file further evidence by way of sworn statements, but neither of 
them did so. Also, neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pro-Veg, Inc., is a corporation whose mailing ad- 
dress is P.O. Box 727, Lamont, California 98241-0727. 

2. Respondent, M & M Produce Farms & Sales a/t/a Zygmund 
Rogowski & Sons, is a partnership consisting of Matthew Rogowski, 
Mark Rogowski, and Sigmund Rogowski, Jr., whose mailing ad- 
dress is Route 2, Goshen, New York 10924. At all material times, 
although the respondent was not licensed under the Act, it was op- 
erating subject to license. 

3. On or about July 7, 1984, in the course of interstate commerce, 
complainant, by oral contract, sold to the respondent 899 50 pound 
sacks of prepack yellow onions at an agreed price of $10.50 per 
sack delivered. Subsequent thereto, it was agreed that the respond- 
ent would pay the transportation costs at $3.15 per bag and would 
pay the complainant $7.00 per bag. 599 sacks were “Triple S” 
brand, and the remaining 300 were “Bunny Luv” brand onions. 

4. The onions were shipped on July 7, 1984, from California to 
respondent in New York. Upon arrival on July 12, 1984, the re- 
spondent accepted the onions. On July 17, 1984, some of the onions 
were the subject of a federal inspection. The Preliminary Restrict- 
ed Report issued by the inspector at that time (Serial No. A 95767) 
indicates that only 46 bags of prepacked onions were inspected but 
that these bags showed an average of 72% decay. The report also 
indicates that the inspector inspected 150 bags of medium onions 
which showed an average of 64% decay as well as 2% damage by 
dry sunscald. The inspector noted that all of the onions bore the 
“Bunny Luv” brand label. 

5. On or about August 28, 1984, the respondent sent the com- 
plainant a check in the amount of $4,193.00. 

6. On April 8, 1985, the department received a letter from the 
complainant in which in pertinent part it states: 


Mr. Alexis M. Estevez, Acting Regional Director of NE 
Region, PACA Branch, was unable to obtain a release of 
Check 4896, for $4,193.00, issued to us by M & M Produce 
Farms & Sales, a Partnership, in which Zygmund Ro- 
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gowski is a Partner. Mr. Estevez mailed the check to us 
and we had placed it “out-for-collection” on 1-29-85. The 
check has cleared the bank the amount $4,193.00, was de- 
posited to out bank account on 2-11-85. 


7. The formal complaint was filed on November 30, 1984, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


This case presents a multitude of issues for resolution. However, 
the dispositive issue in this case is whether or not the complainant 
accepted the respondent’s $4,193.00 check in accord and satisfaction 
for the indebtedness arising out of the subject shipment of onions. 
The respondent in its answer alleged that complainant did so. The 
complainant, after being served with the answer, never responded 
thereto although it was given an opportunity to do so during the 
course of the procedure followed in this case. 

In order for there to be an accord and satisfaction, there must 
exist a bona fide dispute between the parties, one party must 
tender an amount in satisfaction of the disputed debt accompanied 
by such actions and declarations as notify the other party that the 
tender, if accepted, would be accepted in full satisfaction thereof, 
and an acceptance of the tender. Blue Goose Growers v. Boler Fruit, 
23 Agric. Dec. 115 (1964). 

In the instant case, it appears that respondent offered to settle 
the dispute between the parties for $4,193.00, and that complain- 
ant, at first, rejected this tender. However, it further appears that, 
after the Department failed to gain respondent’s agreement to re- 
lease the respondent’s $4,193.00 check as an undisputed amount, 
complainant accepted respondent’s offer and negotiated the check. 
In view of this, all of the prerequisites of accord and satisfaction 
are present in this case. Our conclusion is supported by the ac- 
knowledgement in the complainant’s April 2, 1985, letter to the De- 
partment that, although an attempt had been made to get respond- 
ent to release the check as an undisputed amount, complainant 
was aware that respondent refused to do so, and nevertheless the 
complainant negotiated the check and received payment thereon. 
In view of this, we must conclude that the complainant was aware 
that respondent offered the check in full satisfaction of the alleged 
indebtedness, and that the complainant accepted it as such. In 
Florida Fruit Growers, Inc. v. Fleisher Bros. & Danziger, P.A.C.A. 
Docket No. 400 (January 16, 1933), we held that acceptance of a 
check accompanied by a letter indicating that the check was ten- 
dered in full satisfaction for the disputed transactions resulted in 
an accord and satisfaction. The law does not appear to have 
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changed in the 53 years since that decision was issued. See Potter v. 
Pacific Coast Lumber Co. of California, 234 P. 2d 16, 37 C.2d 592 
(1951); Venzie Corporation of Ohio v. Riethmiller, 145 N.E. 2d 460, 
103 Ohio App. 348, 3 0. Ops. 2d 369 (1957). Cf. Mendelson-Zeller v. 
Season Produce, 31 Agric. Dec. 1288 (1972), wherein it was held that 
no accord and satisfaction occurred where respondent, neither on 
its check nor in its accompanying letter indicated that acceptance 
of its check was conditional upon complainant’s accepting it in full 
satisfaction of its claim; and Pruden Packing Co. v. Hager’s Whole- 
sale Frts., 12 Agric. Dec. 264 and 12 Agric. Dec. 1195 (1953), where- 
in no accord and satisfaction was held to result when complainant 
refused to accept the check tendered by respondent and the Depart- 
ment held the check in escrow during the pending of the repara- 
tion proceeding. 

In this case, we conclude that respondent tendered its $4,193.00 
check in full satisfaction of the disputed transactions, that com- 
plainant was aware of this when it accepted it, and that an accord 
and satisfaction has taken place. Accordingly, we have no choice 
but to dismiss the complaint. Rocky Ford v. Vita-Wellbrock-Kear- 
ney, 31 Agric. Dec. 306 (1972). 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 


G.W. Trask & Sons v. H.M. Suietps, Inc. PACA Docket No. 2- 
6878. Decided on July 18, 1986. 


Evidence, failure to rebut. 


Complainant sought to recover balances alleged due on 11 lots of produce. Complain- 
ant failed to rebut respondent’s explanations and justifications for failure to 
pay the alleged balances and such balances were found to be not due to com- 
plainant as to all but one transaction. On that transaction it was found that 
even though respondent and complainant concurred in turning over a portion 
of the shipment to other receivers to be handled on a consignment basis, re- 
spondent failed to furnish any justification for accounting on a consignment 
basis for the remainder which it kept. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $11,696.44 in con- 
nection with the shipment in interstate commerce of 11 lots of cu- 
cumbers and squash. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements, 


however, neither party did so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Harold E. Trask, 
James H. Trask, William D. Trask, Margaret S. Trask, and Harold 
E. Trask, Jr., doing business as G.W. Trask & Sons, whose address 
is P.O. Box 4010, Burton, South Carolina. 

2. Respondent, H.M. Shields, Inc., is a corporation whose address 
is State Farmers Market, Room 8-4, Pompano Beach, Florida. At 
the time of the transactions involved herein respondent was li- 
censed under the Act. 

8. On or about May 12, 1984, under its invoice No. 4692, com- 
plainant sold and shipped to respondent 100 containers of zucchini 
squash at $6.00, 100 containers of yellow squash at $6.00, and 50 
containers of large zucchini squash at $8.00, for a total price of 
$1,600.00. Respondent has paid complainant $1,359.65 after deduct- 
ing $240.35 for freight on two previous lots of produce with com- 
plainant’s permission. 

4, On or about May 18, 1984, under its invoice no. 4707, com- 
plainant sold and shipped to respondent, or respondent’s customer, 
218 containers of zucchini squash at $8.50, 109 containers of yellow 
squash at $8.50, and an additional 10 containers of zucchini squash 
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at $8.50, for a total price of $2,864.60. On arrival the shipment was 
short by 6 boxes of zucchini squash, and 4 boxes of yellow squash. 
In addition the boxes were slack. Respondent contacted complain- 
ant, and complainant agreed to the boxes being reworked. The 
boxes were reworked, and yielded 162 containers of zucchini 
squash, and 84 containers of yellow squash. Respondent paid com- 
plainant on this basis a total of $2,176.00. 

5. On or about May 26, 1984, under its invoice no. 4723, com- 
plainant sold and shipped to respondent or respondent’s customers 
200 containers of zucchini squash at $5.00, and 100 containers of 
yellow squash at $5.00, for a total price of $1,500.00. After arrival 
complainant agreed to the rejection of the yellow squash, and 
billed respondent $1,000.00 for the remaining 200 containers of zuc- 
chini squash. Seventy-eight containers of the yellow squash were 
actually taken back by complainant, and sent to another firm for 
sale. Respondent remitted to complainant on the basis of $2.25 for 


the 200 containers of zucchini squash, and $2.25 for the 22 contain- 
ers of yellow squash, or a total of $499.50. 

6. On or about June 2, 1984, under its invoice no. 3819, complain- 
ant sold and shipped to respondent, or respondent’s customer, 90 
containers of select cucumbers at $4.00, and 45 containers of pick- 
ling cucumbers at $15.00, for a total price of $1,035.00. After arrival 
of the produce complainant and respondent agreed to a change in 
the price of the pickling cucumbers to $6.00. Respondent has remit- 
ted to complainant on this basis. 

7. On or about May 28, 1984, under its invoice no. 3813, com- 
plainant sold and shipped to respondent’s customer 200 containers 
of extra fancy zucchini squash at $5.50, 50 containers of fancy zuc- 
chini squash at $3.50, 200 containers of extra fancy yellow squash 
at $5.50, and 50 containers of fancy yellow squash at $3.50, for a 
total of $2,550.00. Complainant’s invoice erroneously totaled the 
amount due as $5,400.00. On arrival at the place of business of re- 
spondent’s customer trouble in the squash was reported, and com- 
plainant agreed to 100 containers of extra fancy zucchini squash, 
and 85 containers of extra fancy yellow squash being rejected and 
sent to Al Nagleberg Co., Inc., in New York to be sold for complain- 
ant’s account. On arrival at the place of business of Al Nagleberg 
Co., Inc., such firm refused the squash, and it was then turned over 
to Yeckes-Eichenbaum for sale for complainant’s account. Com- 
plainant rebilled respondent for 100 containers of extra fancy zuc- 
chini squash at $5.50, 50 containers of fancy zucchini squash at 
$3.50, 125 containers of extra fancy yellow squash at $5.50, and 50 
containers of fancy yellow squash at $3.50, or a total of $1,587.50. 
Respondent paid complainant $917.00. 
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8. On or about May 31, 1984, under its invoice no. 3825, com- 
plainant sold and shipped to respondent 40 containers of extra 
fancy zucchini squash at $5.00, and 40 containers of extra fancy 
yellow squash at $5.00, for a total of $400.00. Respondent has paid 
complainant $300.00 pursuant to complainant’s agreement follow- 
ing arrival of the produce. 

9. On or about June 13, 1984, under its invoice no. 3844, com- 
plainant sold and shipped to respondent 125 containers of select cu- 
cumbers at $8.10, for a total of $1,012.50. Respondent has paid com- 
plainant $343.75 pursuant to complainant’s agreement with re- 
spondent following arrival of the produce. 

10. On or about June 16, 1984, under its invoice no. 3854, com- 
plainant consigned to respondent, and shipped to various brokerage 
houses at respondent’s direction, 100 containers of super select cu- 
cumbers, 200 containers of select cucumbers, 185 containers of 
super select cucumbers, 140 containers of select cucumbers, 22 con- 
tainers of small cucumbers, 127 containers of select cucumbers, and 
67 containers of large cucumbers. Complainant requested that the 
cucumbers be handled on a consignment basis because they would 
be the last harvested and were in poor condition. Federal inspec- 
tions at the various destinations confirmed that the cucumbers 
were in poor condition on arrival. Respondent, without taking a 
commission, remitted all the net proceeds on these cucumbers in 
the total amount of $2,640.62 to complainant, and no balance is 
now due to complainant. 

11. On or about June 16, 1984, under its invoice no. 4002, com- 
plainant consigned to respondent, and shipped to Finest Fruits, 
Inc., in Bronx, New York, for sale on consignment, 179 containers 
of super select cucumbers and 144 containers of select cucumbers. 
Complainant requested that these cucumbers be handled on a con- 
signment basis because they would be the last harvested, and were 
in poor condition. At complainant’s request, in order to reduce ex- 
penses, no inspections were taken on these cucumbers. Respondent, 
without taking a commission, remitted all the net proceeds on 
these cucumbers, in the total amount of $656.45, to complainant, 
and no balance is due to complainant. 

12. On or about June 19, 1984, complainant shipped to respond- 
ent for sale on consignment by a brokerage house to be selected by 
respondent, 100 packages of super select cucumbers, 200 containers 
of select cucumbers, 19 containers of small fancy cucumbers, and 
241 containers of large cucumbers. The cucumbers were delivered 
to, and sold by, Yeckes-Eichenbaum in New York for net proceeds 
of $1,318.05. Respondent remitted this entire amount to complain- 
ant. 
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13. On or about June 22, 1984, complainant consigned to respond- 
ent to be placed with brokerage houses selected by respondent, con- 
tainers of 101 super select cucumbers, 75 containers of select cu- 
cumbers, 75 cartons of cucumbers, 101 cartons of super select cu- 
cumbers, 80 cartons of select cucumbers, 69 cartons of large cucum- 
bers, and 106 cartons of cucumbers. Approximately one-half of the 
cucumbers were resold by Kaleck Brothers in Philadelphia for net 
proceeds of $378.09, and the remaining cucumbers were resold by 
M. Trombetta & Sons, Inc., in New York for net proceeds of 
$348.55. The entire net proceeds were remitted to complainant by 
respondent. Federal inspections taken shortly after arrival at the 
places of business of Kaleck and Trombetta showed that the cu- 
cumbers were in generally poor condition. 

14. The informal complaint was filed on October 11, 1984, which 
was within nine months after the causes of action alleged herein 
accrued. 


CONCLUSIONS 


In this proceeding complainant seeks to recover balances alleged 
to be due on the alleged purchase prices of 11 lots of cucumbers 
and/or squash sold to respondent. Complainant, in its informal 


complaint, claimed balances in connection with 19 lots, but for un- 
specified reasons dropped its claims as to eight invoices when it 
filed its formal complaint. 

In its unverified informal complaint, which is attached as an ex- 
hibit to the report of investigation, and again in its brief (which is 
not in evidence), complainant alleges that respondent made no 
complaints concerning any of the produce until two or three weeks 
after shipment. However, this allegation is not repeated in com- 
plainant’s sworn complaint, its only verified submission in this pro- 
ceeding. Respondent’s verified contentions to the contrary relative 
to specific lots of produce have therefore been accepted as true. 

Complainant’s evidence in support of its contention that balances 
are due on the 11 invoices which are the subject of the formal com- 
plaint consists only (except for the sworn allegation itself) of copies 
of invoices attached to the informal and formal complaints. Many 
of these invoices are heavily marked up and altered, and are obvi- 
ously not the original. On the other hand respondent has submitted 
sworn statements in regard to each invoice in which it attempts to 
set forth its justification for paying less than the amounts billed. 
Respondent has also submitted reams of its own copies of the rele- 
vant (and some irrelevant) invoices, also heavily marked up and al- 
tered, and in each case there are two or more versions of each in- 
voice. 
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Due to complainant’s failure to counter in any way any of re- 
spondent’s justifications and explanations, respondent’s claims 
must in almost all instances be taken at face value and considered 
to be accurate. Our task would have been relatively easy were it 
not for the fact that many of respondent’s explanations and justifi- 
cations are quite sketchy, and in some cases difficult to compre- 
hend. 

In regard to the produce covered by Finding of Fact 3, shipped 
under invoice no. 4692, respondent has alleged that complainant’s 
Mr. Trask granted a credit to cover the cost of freight paid by re- 
spondent on a prior shipment of produce. Complainant has not re- 
butted this contention by respondent with any credible evidence. 
We conclude that the $1,359.65 payment made by respondent rela- 
tive to this invoice extinguishes respondent’s debt to complainant 
thereon. 

The May 18, 1984, shipment under invoice no. 4707, covered by 
Finding of Fact 4, was billed by complainant in the amount of 
$2,864.50, and paid for by respondent in the amount of $2,176.00. 
Complainant claims a shortage of $688.50. Respondent explained 
that when the shipment arrived it was noted that the boxes were 
not fully packed. Respondent states that Mr. Trask was notified of 
this problem, and agreed that the receiver “should work the squash 
out.” Respondent states that no charge was to be made for the re- 
packing cost, and all remaining squash would be paid for in full. 
Respondent further states that remittance was made in accord 
with this agreement. Complainant did not offer any rebuttal evi- 
dence to these contentions of respondent. We conclude on the basis 
of all of the evidence that respondent’s payment was in accord with 
the agreement between the parties, and that complainant is not 
due any balance on this shipment. 

In regard to the squash covered by Finding of Fact 5, and 
shipped under invoice no. 4723, respondent has contended that an 
inspection on arrival showed excessive decay, and that Mr. Trask 
agreed to a portion of the squash being sent to a firm in Boston to 
be sold for complainant’s account. Respondent states that Mr. 
Trask also agreed to the adjusted price of $2.25 for the remaining 
squash. Complainant submitted no rebuttal evidence to these con- 
tentions by respondent, and we conclude that respondent does not 
owe complainant any further payment on this shipment. 

The produce shipped on June 2, 1984, on the complainant’s in- 
voice no. 3819, is stated by respondent to have had a problem on 
arrival. Respondent states that Mr. Trask was notified, and that an 
inspection was taken. In regard to the 90 containers of select cu- 
cumbers covered by this invoice complainant changed its invoice to 
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reflect the exact amount that respondent remitted. In regard to the 
remaining 45 containers of pickling cucumbers respondent states 
that Mr. Trask agreed by telephone to remittance on the basis of 
$6.00 per container for 41 containers, and complainant has not sub- 
mitted rebuttal evidence to this allegation. We conclude on the 
basis of all of the evidence that there is nothing remaining due 
from respondent to complainant on this shipment. 

As to the squash covered by complainant’s invoice no. 3813 (Find- 
ing of Fact 7) complainant claims a balance due of $670.50 based 
apparently on the fact that complainant agreed to the placement of 
100 containers of extra fancy zucchini squash, and 75 containers of 
extra fancy yellow squash, elsewhere. However, complainant’s own 
notation on the invoice shows that 85 containers of extra fancy 
yellow squash were actually placed elsewhere, so that the amount 
should have been reduced by an additional $55.00 to $1,532.50. Re- 
spondent in its submission alleged that the squash showed prob- 
lems on arrival, and that complainant was notified of this. Com- 
plainant then is alleged to have asked that the receiver “work out 
any portion that he could”, and that the balance be sent to Al Nag- 
leberg & Co., Inc., in New York to be sold for complainant’s ac- 
count. Respondent states that when the truck got to New York, 
Nagleberg ‘“‘refused to unload all the squash due to its poor quality 
and condition”. Respondent alleges that complainant then contact- 
ed respondent, and asked if respondent could arrange the sale of 
the squash. Respondent states that “the remaining squash was sent 
to Yeckes-Eichenbaum, and the returns forwarded to complainant”. 
As stated earlier, due to complainant’s lack of response to respond- 
ent’s allegations we are bound to take all the above as true. How- 
ever, from none of respondent’s allegations can we infer that any 
of the squash other then the 100 extra fancy zucchini, and 85 extra 
fancy yellow, were dealt with other than by respondent, and re- 
spondent has given us no justification for its accounting to com- 
plainant on a consignment basis for the squash which it kept. In 
addition it is not clear from respondent’s statements what portions 
of the squash were handled by any of the receivers. We conclude 
that respondent owes complainant the full contract price for the re- 
mainder of the squash, or $615.50. See Genbroker Corp. v. Super 
Food Services, 38 Agric. Dec. 83 (1979). 

In regard to the produce covered by Findings of Fact 8 and 9, 
complainant has failed to submit any rebuttal evidence to respond- 
ent’s contention that complainant agreed, following arrival, to the 
payments that respondent eventually made. We conclude that re- 
spondent does not owe complainant any balance relative to the 
produce covered by Findings of Fact 8 and 9. 
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In regard to the produce covered by Findings of Fact 10 and 11, 
the facts as set forth in the Findings of Fact were not rebutted in 
any way by complainant, and accordingly we have concluded that 
no balance is due to complainant in regard to this produce. 

In regard to the produce covered by Findings of Fact 12 and 13, 
respondent alleges that in spite of Mr. Trask’s prior assertion that 
he would harvest no more cucumbers following June 16, 1984, Mr. 
Trask called respondent on June 21, 1984, stating that he intended 
to strip a different field in order to keep his labor busy through 
that week and perhaps be able to cover his expense. Respondent 
states that complainant carried through with this intention in spite 
of respondent’s urging that complainant not do so, and then pre- 
vailed upon respondent to place these last cucumbers for sale in 
various terminal markets. Respondent supplied arrival inspections, 
covering most of the cucumbers, showing that they arrived in poor 
condition, and also supplied detailed accountings rendered by the 
terminal market firms which handled the cucumbers. Respondent 
passed along the entire net proceeds of the cucumbers to complain- 
ant without deducting any commission. Complainant has not sub- 
mitted any rebuttal evidence to any of the allegations of respond- 
ent, and we find on the basis of all of the evidence that respondent 
does not owe complainant any balance as to these cucumbers. 

In summary we have found that there remains due and owing 
from respondent to complainant only the sum of $615.50 in connec- 
tion with invoice no. 3813. Respondent’s failure to pay complainant 
such amount is a violation of section 2 of the Act for which repara- 
tion should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $615.50, with interest 
thereon at the rate of thirteen percent per annum from July 1, 
1984, until paid. 

Copies of this order shall be served upon the parties. 
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STANDARD Fruit & Steamsuip Co. v. R. THEoporE, Inc. PACA 
Docket No. 2-6908. Decided on July 18, 1986. 


Unverified statements cannot be given evidentiary value—Acceptance occurs when 
product unloaded—Damages, burden of proof on respondent—Produce presumed 
to have some commercial value—Dump certificate needed to prove disposition. 


Respondent received and unloaded three truckloads of bananas. Because transaction 
was free on board it had burden to show it suffered damages because goods did 
not meet contract specifications. It failed to do so since mere statements that 
goods were dumped are not sufficient to overcome presumption goods have 
some market value. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint filed in which complainant’s seeks an award of 


reparation in the amount of $8,376.41 in connection with the sale 
and shipment of three truckloads of bananas in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent which filed an answer thereto 
denying liability to complainant, and which in addition filed a 
counterclaim. Since the amounts claimed in the formal complaint 
and the counterclaim do not exceed $15,000.00 the shortened 
method of procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR § 47.20) is applicable. Pursuant to this procedure the 
verified pleadings of the parties are considered a part of the evi- 
dence in this case, as is the Department’s report of investigation. 
The parties were given the opportunity to file additional evidence 
in the form of verified statements. Complainant filed an opening 
statement which was verified. Respondent filed an answering state- 
ment which was not verified, and therefore cannot be given eviden- 
tiary value. Frank W. Prillwetz, Jr. v. Sheehan Produce, 19 Agric. 
Dec. 1213 (1960). Complainant filed a statement in reply which was 
verified. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Standard Fruit and Steamship Company, is a 
corporation with an address at P.O. Box 3080, Boca Raton, Florida 
33431-0980. At the time of the transactions involved in this pro- 
ceeding complainant was licensed under the Act. 

2. Respondent, R. Theodore, Inc., is a corporation with an address 
at 52 Elm Street, Manchester, New Hampshire 03101. At the time 
of the transactions involved in this proceeding respondent was li- 
censed under the Act. 

3. On or about February 8, 1984, complainant sold to respondent 
three truckloads of bananas, which bananas were shipped from 
port in New York, New York to respondent at its place of business 
in Manchester, New Hampshire. The three truckloads consisted of 
2,696 cartons of bananas. They were sold for $7.50 a box plus a fuel 
charge of $1,024.48, and handling of $1,132.32, for a total contract 
price of $22,376.80, f.o.b. The three truckloads arrived in Manches- 
ter, New Hampshire on or about February 9, 1984, where they 
were received, unloaded and accepted by respondent. 

4, On February 9, 1984, respondent notified complainant that the 
bananas showed pulp temperatures of mostly 54°F, with some as 
high as 57°F, and therefore that the bananas would not ripen prop- 
erly because they had been chilled as a result of which, respondent 
believed that they were not in merchantable condition when re- 
ceived. 

5. Respondent dumped all 2,096 cartons of bananas. However, re- 
spondent did not procure dump certificates with respect to its 
action. Its claim that the bananas were disposed of to a “pigman”’ 
were not fully substantiated. Complainant granted respondent an 
adjustment of the full contract price of $14,000.39, leaving unpaid 
$8,376.41. 

6. A formal complaint was filed in this proceeding on April 8, 
1985. An informal complaint was filed in this proceeding on No- 
vember 6, 1984, which was within nine months of the time the 
causes of action involved herein arose. 


DISCUSSION 


This proceeding involves three truckloads of bananas shipped in 
interstate commerce on or about February 8, 1984 from port in 
New York to Manchester, New Hampshire. They were all part of 
the same contract, but each truckload constitutes a separate trans- 
action under the Perishable Agricultural Commodities Act. Howev- 
er, for purposes of this Decision and Order it is not necessary to 
deal with each truckload separately since the facts are exactly the 
same. Complainant claims that respondent received, unloaded and 
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accepted the three truckloads of bananas, but has failed to pay it 
$8,376.41 of a total contract price of $22,376.80, after complainant 
granted it an adjustment of $14,000.39 as a result of respondent’s 
assertions that the bananas were chilled upon arrival. Respondent, 
on the other hand, claims that the bananas had to be dumped be- 
cause they were totally unmerchantable upon arrival. It further 
claims that it is entitled to damages in the amount of $7,933.86 as a 
result of its efforts to save the bananas. Based upon our analysis of 
the evidence in this proceeding we must rule for complainant. 

The difficulty with respondent’s contentions is that respondent 
has not submitted sufficient evidence for us to conclude that the 
bananas were not merchantable when they were received. We find 
that respondent accepted the bananas in these free on board trans- 
actions when it unloaded them from the trucks. Theron Hooker 
Company v. Ben Gatz Co., 30 Agric. Dec. 1109, 1112 (1971); Pandol 
Brothers, Inc. v. Tropic Banana, 43 Agric. Dec. — (1984). Because it 
accepted them it has the burden of proof to show damages, which 
as mentioned above, it has failed to do. Rydell California Potato 
Co. v. The Kaufman-Brown Potato Company, 16 Agric. Dec. 1055 
(1957); Lester Distributing Co. v. A. Levantino Produce Corporation, 
43 Agric. Dec. — (1984). Essentially, respondent submitted state- 
ments that the bananas were received with pulp temperatures of 
54°F, which is below that temperature at which bananas usually 
suffer chill damage. See Mic Bruce, Inc. v. Chiquita Brands, Inc., 
PACA Docket No. 2-6608 45 Agric. Dec. — (1986). However, it did 
not submit any extrinsic evidence other than its statement in sup- 
port of this claim. Complainant apparently accepted respondent’s 
claim that the bananas were chilled upon arrival, and assumed re- 
sponsibility to at least a partial degree because it was willing to 
grant a large adjustment with respect to the three truckloads in- 
volved. However, complainant insisted that the bananas were not 
totally unmerchantable. 

In support of its claim that the bananas had no value when re- 
ceived respondent submitted its own sales tickets with notations re- 
flecting that a certain number of cartons of bananas had been 
dumped, or otherwise disposed of to what it called a “Pigman”. We 
believe that a pigman in the jargon of the industry is someone who 
is feeding such fruits or vegetables to swine because they are not 
fit for human consumption. However, respondent had a greater 
burden to show that such was the case, and to show clearly that 
whatever bananas were furnished to the “Pigman” were the ones 
involved in the three transactions herein. It did not do so. It 
merely made an assertion that that is how it disposed of all of the 
bananas. Even had it proved that all 2,696 cartons of bananas were 
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disposed of to the “Pigman”, it would not have met its burden of 
proof that they were not fit for human consumption. The presump- 
tion is that fruits and vegetables when received have some com- 
mercial value. Respondent has the burden to show that the ba- 
nanas had no commercial value. See Growers Produce v. Star 
Produce, 33 Agric. Dec. 693, 696 (1974); Homestead Pole Bean Co-op, 
Inc. v. Wayne F. Jones d/b/a Jones Produce Co., 43 Agric. Dec. — 
(1984). In order to show that they did not it was necessary either to 
have secured a federal inspection, which may not have been possi- 
ble since there are no federal inspectors in the State of New Hamp- 
shire, or alternatively, a statement from a reliable third party that 
it had inspected the bananas and found them not to be merchanta- 
ble in their entirety. See Mutual Vegetable Sales v. Selec Distribu- 
tors, Inc., 38 Agric. Dec. 1359 (1979); Tyre Farm, Inc. v. Dandrea 
Produce, Inc., 45 Agric. Dec. — (1986). Respondent failed to do so. 
Furthermore, as required by 7 CFR § 46.22, it was necessary to pro- 
cure a dump certificate as to their ultimate disposition. See A.J. 
Elggren & Sons Co. v. J.A. Wood Co., 11 Agric. Dec. 1032 (1952); Na- 
tionwide Produce Distributors v. Lewis H. Astrin et al., 43 Agric. 
Dec. — (1984). 

In view of the above we have no alternative other than to con- 
clude that respondent has failed to carry its burden of proof that 
the bananas were totally without commercial value. Therefore, 
complainant must prevail, and respondent’s counterclaim in this 
proceeding must be dismissed. Respondent’s failure to pay com- 
plainant $8,376.41 with respect to the three transactions discussed 
above is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order respondent shall 
pay to complainant, as reparation, $8,276.41, with interest thereon 
at the rate of 138% per annum from March 1, 1984, until paid. 

The counterclaim in this proceeding is dismissed. 

Copies of this order shall be served upon the parties. 
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WELL-Pict, Inc. v. C.H. Ropinson Company. PACA Docket No. 2- 
6819, Decided on August 8, 1986. 


Acceptance—Damages for non-conforming goods—Unsuitable shipping condition. 


Where recording thermometer showed maintenance of proper temperatures and 
there was no transit delay, strawberries which arrived with 12% Rhizopus Rot 
were in unsuitable shipping condition. 


Edward M. Silverstein, Presiding Officer. 
Mr. Thomas R. Oliveri, Newport Beach, California, for complainant. 
Owen Gleason, Esq., Eden Prairie, Minnesota, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
from respondent in the amount of $5,239.30 in connection with one 
transaction, in interstate commerce, involving strawberries, a per- 
ishable agricultural commodity. 

Both parties were served with a copy of the Department’s report 
of investigation. Respondent also was served with a copy of the 
formal complaint, and filed an answer thereto denying any liability 
to complainant. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) has been filed. Pursuant to this procedure, 
the verified pleadings of the parties are considered a part of the 
evidence of the case, as is the Department’s report of investigation. 
In addition, the parties were given the opportunity to submit fur- 
ther evidence by way of verified statements. Complainant filed a 
verified opening statement, respondent filed a verified answering 
statement, and complainant filed a verified statement in reply. 
Also, each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Well-Pict, Inc., is a corporation whose mailing 
address is P.O. Box 973, Watsonville, California 95076. 

2. Respondent, C.H. Robinson Company, is a corporation whose 
mailing address is 7525 Mitchell Road, Eden Prairie, Minnesota 
55344. Respondent has a branch office in Miami, Florida, whose 
mailing address is P.O. Box 420833, Miami, Florida 33242. At all 
material times, respondent was licensed under the Act. 
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3. On August 13, 1984, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent 768 flats of strawber- 
ries, a perishable agricultural commodity, at an agreed price of 
$6.00 per flat ($4,608.00), plus 60 cents per flat cooling ($460.80), 8 
units of tectrol at $18.50 per unit ($148.00), and $22.50 for a temper- 
ature recorder, for a total agreed f.o.b. price of $5,239.30. On 
August 14, 1984, complainant invoiced respondent in accordance 
with this agreement. 

4. The strawberries which respondent purchased from complain- 
ant were shipped from complainant’s location in California on 
August 13, 1984, to respondent in Miami, Florida. These strawber- 
ries were destined for respondent’s customer, International AG, 
Inc., 1930 Northwest 23rd Street, Miami, Florida 33142. Also on 
board the truck were 96 flats of strawberries which the respondent 
had purchased from another shipper and which were destined for 
respondent’s customer Associated Grocers of Florida, Inc., whose 
mailing address is P.O. Box 520695, Miami, Florida 33152. 

5. The tape of the temperature recorder which was on board the 
truck, reflects that the air temperature on board the truck, except 
for some minor variations at the beginning and end of the trip, re- 
mained in the 35°F. range. 

6. The subject strawberries were received at the location of Inter- 
national AG on August 18, 1984, and were the subject of a federal 
inspection. The inspector found that the temperature of the straw- 
berries was 42° to 45°F. As to quality, the inspector noted grade de- 
fects averaging 4%. The inspector further noted the condition of 
the strawberries as follows: “Berries are mostly ripe and firm. 
Decay ranges from 8 to 17% average 12% Rhizopus Rot in various 
stages.” The strawberries were again inspected on August 21, 1984. 
Their temperature was noted as being 40°, and their condition was 
reported as follows: “From 6 to 18% per sample average 11% seri- 
ous damage by wet and leaking berries. Decay ranges 9 to 63% per 
sample average 32% Rhizopus Rot in advanced stages.” The straw- 
berries were again inspected on August 24, 1984. Their tempera- 
ture was again recorded as being 40°, and their condition was re- 
ported as follows: ‘From 6 to 48% per sample average 25% serious 
damage by wet and leaking berries. Decay ranges 27 to 82% per 
sample average 56% Rhizopus Rot in advanced stages.” The 
August 24, 1984, inspection certificate further notes that the appli- 
cant (International AG) stated that the lot was to be dumped. Sub- 
sequently 671 flats of strawberries from this particular lot were: 
dumped. 

7. On August 20, 1984, the respondent sent to complainant a 
“CONFIRMATION OF ADJUSTMENT” which contained the fol- 
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lowing note: “per our conversation on 8-18-1100 AM and on 8-20 
1130 AM we mutually agreed to have Int. AG handle for your ac- 
count 768 Berries due to USDA. We will advise when amount of 
claim is known. USDA. temp. 42° mostly ripe & firm Decay range 
8-17% avg. 12% Rhizopus Rot in various stages.” 

8. On August 24, 1984, the respondent sent to complainant the 
following mailgram: 


ON MONDAY, 8-13-84, 768 STRAWBERRIES WERE 
SHIPPED TO INTERNATIONAL AG IN MIAMI. THE SHIP- 
MENT ARRIVED 8-18-84. ON 8-18-84 AT 980 AM INTERNA- 
TIONAL AG INFORMED US STRAWBERRIES WERE 
MOLDY AND THEY WERE GETTING THEM INSPECTED. 
WE REPORTED THE PROBLEM TO YOU AT 11 AM EDT, 8- 
18-84. YOU WANTED THE RYAN TAPE WHICH WE SENT 
8-20. WE INFORMED YOU INTERNATIONAL AG WOULD 
GET THE INSPECTION AND WE WOULD INFORM YOU OF 
THE RESULTS ON 8-20-84. ON 8-20-84 AT 1180 AM WE IN- 
FORMED YOU OF THE RESULTS OF THE INSPECTION. 
YOU ASKED IF INTERNATIONAL AG WOULD HANDLE 
FOR YOUR ACCOUNT. WE REPLIED YES AND THAT WE 
WOULD KEEP YOU INFORMED TO WHICH YOU AGREE. 
ON WEDNESDAY 8-22-84, AT 11 AM, WE INFORMED YOU 
OF THE RE-INSPECTION TO WHICH YOU WANTED TO 
KNOW WHY THEY WERE GETTING ONE. WE REPLIED 
THAT THEY WERE HAVING TROUBLE SELLING THE 
STRAWBERRIES DUE TO THE DETERIORATION OF 
THEM. ON FRIDAY, 8-24, AT 480 PM, WE INFORMED YOU 
THAT INTERNATIONAL AG WAS DUMPING 671 STRAW- 
BERRIES. WE WILL SEND YOU THE FOLLOWING SUP- 
PORTING DOCUMENTATION: THE ORIGINAL INSPEC- 
TION, THE RE-INSPECTION, AND THE DUMP CERTIFI- 
CATE. WE WILL BE SENDING YOU A BILL FOR 671 
STRAWBERRIES AT $1.50 EACH FOR FREIGHT. 

9. On August 27, 1984, the complainant sent respondent the fol- 
lowing telegram: “THIS IS YOUR OFFICIAL NOTICE THAT 
WELL-PICT, INC., IS SEEKING PAYMENT IN FULL AS IN- 
VOICE. IT HAS COME TO OUR ATTENTION THAT THE 
ABOVE REFERENCED LOAD OF STRAWBERRIES WAS TO- 
TALLY MISHANDLED. TO ENABLE WELL-PICT TO COM- 
PLETE THIS MATTER, PLEASE FORWARD YOUR CHECK IN 
THE AMOUNT $5,239.30.” 

10. On August 27, 1984, respondent sent complainant the follow- 
ing message: “Your invoice indicates the merchandise was ‘sold’ to 
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us, whereas in reality we acted as your broker in this transaction 
and have invoiced the merchandise as an accommodation for your 
account. Please reinvoice, showing us as agents on your invoice.” 

11. On August 30, 1984, the respondent sent the complainant the 
following telegram: 


IN RESPONSE TO YOUR MAILGRAM DATED 8/27/84 C.H. 
ROBINSON IS TAKING THE FOLLOWING POSITION. 


THE STRAWBERRIES WERE NOT IN SUITABLE SHIPPING 
CONDITION AS EVIDENCED BY THE EXCESSIVE DETE- 
RIORATION BETWEEN SATURDAY 8/18 THE DAY THEY 
ARRIVED AND WERE INSPECTED AND TUESDAY 8/21 
WHEN THE RE-INSPECTION WAS TAKEN. BECAUSE OF 
THIS EXCESSIVE DETERIORATION INTERNATIONAL A.G. 
WAS UNABLE TO SELL THE STRAWBERRIES. DURING 
THIS TIME AS EVIDENCED BY THE USDA A TEMPERA- 
TURE WAS MAINTAINED AT 40 DEGREES. THUS THE 
STRAWBERRIES WERE KEPT AT A CONSTANT TEMPER- 
ATURE. IT IS OUR CONTENTION THAT THE STRAWBER- 
RIES WERE NOT IN SUITABLE SHIPPING CONDITION 
AND THAT THERE IS A BREECH [SIC] OF WARRANTY ON 
THE ART [SIC] OF WELL-PICT INCORPORATED. 

12. On August 30, 1984, the complainant sent the respondent the 

following letter: 

With reference to your purchase order No. 11244, this 
note is to acknowledge the receipt of your incorrect confir- 
mation of sale received by this office on August 30, 1984, 
for the amount of 768 strawberries shipped from Watson- 
ville on August 13, 1984. 


You were the buyer, as reflect by your purchase order 
#11244. We do not understand the Broker’s standard 
Memorandum Of Sale postmarked August 27, 1984 and 
wish to advise you that your records should be corrected to 
reflect C.H. Robinson as the buyer as agreed on at the 
time of the sale. 

13. On September 6, 1984, the respondent sent the complainant 
the following telegram: 
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IN REFERENCE TO YOUR LETTER DATED AUGUST 30TH 
1984 WE TAKE THE FOLLOWING EXCEPTION: 


1. THE CONTRACT WAS BREACHED AT THE TIME OF 
NOTIFICATION THAT THE STRAWBERRIES FAILED 
U.S.D.A. INSPECTION AS PER THE CONVERSATION 
DATED 8/20/84 AT IAM WITH MR. MURPHY. 


2. THE PURCHASE ORDER WAS CANCELLED AT THE 
SAME TIME AS ACKNOWLEDGED BY MR. MURPHY. MR. 
MURPHY ASKED US IF INTERNATIONAL A.G. WOULD 
HANDLE THE STRAWBERRIES FOR WELL-PICT’S AC- 
COUNT TO WHICH WE REPLIED YES THEY WOULD. 


3. PLEASE CHANGE YOUR RECORDS TO SHOW THAT 
OUR PURCHASE ORDER HAS BEEN CANCELLED AND 
THAT C.H. ROBINSON IS NOT ACTING AS AGENT AS 
INDICATED BY OUR MEMORANDUM OF SALE. 


14. On September 7, 1984, the following mailgram was sent to 
complainant by respondent: “THIS MAILGRAM IS TO CORRECT 
THE MAILGRAM SENT ON 9-6-84 IT SHOULD BE CORRECTED 
TO READ AS FOLLOWS: PLEASE CHANGE YOUR RECORDS 
TO SHOW THAT OUR PURCHASE ORDER HAS BEEN CAN- 
CELLED AND THAT C.H. ROBINSON IS NOW ACTING AS 
AGENT AS INDICATED BY YOUR MEMORANDUM OF SALE.” 


15. The strawberries which respondent had purchased from an- 
other shipper which were also on board the truck carrying the sub- 
ject shipment, and which were delivered to Associated Grocers of 
Florida, Inc., arrived in good condition. According to a sworn state- 
ment received from the buyer: “There was no undue decay and the 
strawberries met good delivery standards and did not deteriorate 
rapidly after arrival, and were paid for in full by me.” The buyer 
further noted that he had occasion to look at the truck and did not 
observe any problems with the carrier or its refrigeration equip- 
ment. He further stated that “a review of [his] records indicated 
T&T Trucking, Inc., had protected the strawberries adequately 
during shipment. The strawberries arrived showing good pulp tem- 
peratures.” 

16. No account of sales with respect to this shipment was ever 
sent to complainant by either respondent or International AG. 

17. The formal complaint was filed on March 18, 1985, which was 
within nine months after the cause of action herein accrued. 
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CONCLUSIONS 


The initial dispute between the parties concern whether or not 
the lot of strawberries was rejected by respondent. Respondent has 
the burden of proof on such matters. It contends that complainant 
agreed after the rejection to allow International AG to handle the 
strawberries for complainant’s account. Gerrard Co. v. Eveloff, 12 
Agric. Dec. 1048 (1953). The only substantive evidence regarding 
this matter are the sworn statements of each party’s representa- 
tive. The statements are in direct conflict with one another. Also, 
the evidence submitted by respondent does not indicate that either 
it or International AG sent complainant an account of sales for 
this shipment. In view of this, we cannot hold that the respondent 
has satisfied its burden of proof on this matter. Estrella Frt. Ship- 
ping Corp. v. Springer, 12 Agric. Dec. 1077 (1953). We therefore con- 
clude that the respondent accepted the lot of strawberries. 

Since respondent accepted the lot of strawberries, it is responsi- 
ble for the contract price less any damages caused by a breach of 
contract committed by the complainant. Jason v. Tavilla, 30 Agric. 
Dec. 1360 (1971). The evidence indicates that the subject strawber- 
ries were placed on board the truck in unsuitable shipping condi- 
tions. This evidence consists of the evidence of the arrival condition 
of the strawberries based on the three federal inspections taken by 
the respondent’s customer during the six days between the arrival 
of the strawberries and the dumping of 671 flats of them. Even 
more supportive of the fact that the subject strawberries were in 
unsuitable shipping condition is the fact that there was a second 
lot of strawberries on board the same truck as the lot in question 
which second lot of strawberries arrived in excellent condition. Had 
the in transit temperatures caused the deterioration of the subject 
load of strawberries, it should also have caused this second lot of 
strawberries to deteriorate but this load arrived in excellent condi- 
tion. Since the Ryan recording thermometer tape indicates that the 
temperature on board the truck was in the 35°F. range throughout 
the transportation of the strawberries, and because the other lot of 
strawberries arrived in excellent condition at its destination, we 
hold that the strawberries shipped by complainant were shipped in 
unsuitable shipping condition, and that complainant, therefore, 
breached its contractual obligation to respondent. Respondent also 
must prove it was damaged by this breach. Respondent has shown 
that 671 out of the 768 flats shipped by the complainant were 
dumped. It has, however, failed to submit any substantive evidence 
as to the disposition of the remaining 97 flats of strawberries. At- 
tached to its answering statement was a document allegedly detail- 
ing the disposition of the 97 lugs. However this document does not 
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satisfy the Department’s requirements as to the contents of an ac- 
count of sales (see 7 CFR § 46.29), and, in any event, is untimely 
since accounts of sales must be sent to a shipper within ten days 
after the last sales date (see 7 CFR § 46.2(2)). Respondent has, there- 
fore, failed to prove the disposition of the remaining 97 lugs of 
strawberries. In view of this, we hold that it remains responsible 
for the contract price for these 97 flats of strawberries, or $681.20. 
Respondent’s failure to pay complainant the $681.20 is a violation 
of section 2 of the Act for which reparation plus interest should be 
awarded. 

In its answer, respondent “states” that it is owed $626.75 by com- 
plainant for freight charges related to this shipment. Such a state- 
ment does not constitute a properly pleaded counterclaim. In any 
event, respondent has offered no proof supporting such a claim. 
Therefore, had we considered the statement as a counterclaim, it 
would have been denied. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $681.20 plus interest at the rate 


of 13 percent per annum from September 1, 1984, until paid. 
Copies of this order shall be served upon the parties. 


GRANADA MARKETING, INC. v. NATIONAL FRESH Fruit & VEGETABLE 
Co., Inc. PACA Docket No. 2-6836. Decided on August 8, 1986. 


Suitable shipping condition—Burden of proof. 


Where recording thermometer reflected that proper temperatures were maintained 
on board truck and there was no transit delay, grapes which had average 8% 
serious damage and 6% decay were not in suitable shipping condition. 


Edward Silverstein, Presiding Officer. 
Mr. Thomas R. Oliveri, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U S.C 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
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reparation against respondent in the amount of $21,526.50 in con- 
nection with a shipment of grapes in interstate commerce. 

A copy of the report of investigation made by the Department 
was served upon each of the parties. Respondent also was served 
with a copy of the formal complaint, and filed an answer thereto 
denying any liability to complainant. 

Although the amount claimed in the formal complaint exceeds 
$15,000.00, the parties have waived oral hearing. Therefore, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) is applicable. Pursuant to this pro- 
cedure, the verified pleadings of the parties are considered a part 
of the evidence in the case, as is the Department’s report of investi- 
gation. In addition, the parties were given an opportunity to file 
evidence in the form of sworn statements. Complainant filed a veri- 
fied opening statement. It also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Granada Marketing, Inc., is a corporation whose 
mailing address is P.O. Box 3006, Visalia, California 93278. 

2. Respondent, National Fresh Fruit & Vegetable Co., Inc., is a 
corporation whose mailing address is P.O. Box 70132, 3000 Hicks 
Street, Houston, Texas 77007. At all material times, respondent 


was licensed under the Act. 

3. On or about June 26, 1984, in the course of interstate com- 
merce, complainant, by oral contract, sold to respondent 1,600 lugs 
of Thompson brand seedless grapes, a perishable agricultural com- 
modity, at an agreed price of $14.00 per lug plus 75 cents per lug 
for pre-cooling, and $22.50 for a recording thermometer, for a total 
agreed f.o.b. price of $23,622.50. The grapes were shipped to re- 
spondent on that date on board a truck bearing Texas license plate 
43R386. The recording thermometer placed on the truck was Ryan 
Instrument No. 389490 with chart No. 84166. 

4, The grapes arrived at respondent’s location on June 28, 1984. 
At 8 a.m. of that date, they were the subject of a federal inspection, 
after which certificate No. G 118757 was issued. On that certificate, 
the inspector noted that the temperature control unit on the truck 
was not operating, and that the rear doors were open. It also was 
noted that the truck was “well filled.” The temperature of the 
grapes was reported as follows: ‘Near rear doorway: Top 38°F., 
Bottom 40°F. Center of pallet 45°F. Various locations remainder of 
load. Top layer 40 to 40°F. Bottom 42 to 45°F. Center of pallets 50 
to 65°F.” The condition of the grapes was noted as follows: “Mostly 
firm and firmly attached to capstems. Stems fresh and green. From 
2 to 7% average 5% shattered berries. From less than % of 1% to 
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27% average 8% serious damage by split and/or wet and sticky ber- 
ries. From less than % of 1% to 23% average 6% decay. Gray Mold 
Rot in various stages mostly advanced.” 

5. Ryan Recording thermometer chart No. 84166 reflects that the 
temperature of the grapes when first loaded on board the truck 
was approximately 80°, that the temperature was rapidly lowered 
to about 35°, and remained there throughout the trip. During the 
last few hours the Ryan instrument operated, presumably when 
the doors of the truck were opened upon arrival, the chart reflects 
a sharp increase from 35° to 60° for a short period of time, a drop 
to under 40°, and then a sharp rise again until the recording of the 
temperature ceased. 

6. Upon testing the recording thermometer, Ryan Instrument, 
Inc., P.O. Box 599, Kirkland, Washington 98033, reported that the 
“instrument was tested and found to be accurate both in time and 
temperature within our 2% published tolerance.” The company also 
indicated that it believed that the unit accurately recorded tem- 
peratures throughout the trip. 

7. On July 2, 1984, the broker which handled this transaction, 
Cal-West Enterprises, P.O. Box 1276, Salinas, California 93902, sent 
each of the parties a memorandum in which it stated the following: 


Cal West Produce Enterprises is writing both the receiver and 
the shipper to notify them of Cal West’s understanding of the 
aforementioned mentioned subject. 


The load was originally booked to be shipped Monday, June 25, 
1984. Granada notified Cal West on June 25, 1984 that the 
grapes would not be shipped until June 26, 1984 because of 
light supplies. 


On June 26, 1984, at 11:15 a.m., the order was shipped. It con- 
sisted of 1,600 22# lugs of Thompson seedless grapes under the 
label of ‘Country Boy.’ The order was shipped via a Brenham 
Express Truck, license 42R358 Texas, with Ryan Recorder 
#389349 aboard. 


Upon arrival at National Fresh Fruit and Vegetable Co., Inc., 
Houston Texas, at 5:00 am., June 28, 1984, a problem was 
found in the product. A federal inspection was requested by 
the receiver. The receiver notified Cal West of the problem and 
federal inspection at 7:30 a.m., PST, June 28 2984 [sic], at 
which time shipper (Granada Marketing) was notified by Cal 
West. 


* 
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At the time inspection was relayed from receiver to shipper, 
receiver stated that he was electing to reject grapes for failing 
to make good arrival. 


It should be noted that the Ryan recording device and tape was 
removed from the truck June 28, 1984 by the Brenham Express 
driver. The Ryan recorder and tape were not returned to Na- 
tional until the morning of June 29, 1984. 


Granada Marketing elected to refuse National’s rejection. Gra- 
nada Marketing is taking the position that the high pulp tem- 
peratures were caused by truck, causing the problems reflected 
upon inspection. 


On June 29, 1984, National Fresh & Vegetable, to minimize 
losses placed the product at Sunsprouts of Texas to handle for 
the ‘account of whom it may concern.’ 


* * * * * * * 


8. On June 29, 1984, respondent sent complainant the following 
letter: 





PERISHABLE AGRICULTURAL COMMODITIES ACT 
Volume 45 Number 4 


Because of a dispute regarding my P.O. +10272 for 1,600 lugs 
of Thompson Seedless grapes from C.I.D. Granada Marketing I 


find it necessary to withhold payment until a settlement can 
be reached. 


As you know the product showed some very high pulp temper- 
ature [sic] and failed to pass a U.S.D.A. inspection upon arriv- 
al. The trucking company claims no responsibility because the 
recording thermometer tape showed temperature in the trailer 
was from 35°F to 36°F for the entire trip and timely arrival 
was made. Your contention is that the trucker caused the load 
to become hot. 


In order to minimize the loss of the product I am compelled to 
handle the product for your account. 


Because the evidence on the thermometer tape shows the trail- 
er to be cold for the entire trip I feel that Granada Marketing 
is accountable for any loss sustained. When all moneys [sic] are 
collected, and loss is determined, I will let you know what can 
be remmited [sic] to you. Enclosed find copy of Ryan Tape 
#84166 from Ryan #389490. I will also send you a copy of the 
U.S.D.A. inspection as soon as I receive it. 


9. By telegram dated July 9, 1984, the complainant send to re- 
spondent the following message: 


RE: YOUR LETTER DATED 6-29 RECEIVED 7-5 RE: NA- 
TIONAL FRESH FRUIT & VEGETABLE P.O. #10272 GRA- 
NADA MARKETING INVOICE NO. 10569 1600 LUGS 22 
POUND THOMPSON SEEDLESS GRAPES SHIPPED 6-26 
ARRIVED 6-28 WE CANNOT ACCEPT YOU HANDLING 
THE PRODUCT FOR OUR ACCOUNT WE FEEL TEMPERA- 
TURES DURING TRANSIT CAUSED THE DETERIORATION 
EXPECTING FULL PAYMENT FOR THIS FILE WHICH 
WAS SOLD TO YOU ON AN FOB BASIS NATIONAL FRESH 
FRUIT AND VEGETABLE SHOULD CLAIM AGAINST ITS 
TRUCKER. 


10. By letter dated August 1, 1984, the respondent remitted 
$2,096.50 to the complainant as payment for the subject shipment 
of grapes. Along with the remittance was an accounting for the 
grapes as follows: 
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Number Sales Price 
Lugs Per Lug 


15 $8.00 
160 5.50 
340 4.00 

3.00 


2,096.50 


Complainant refused to accept respondent’s check in this amount 
in settlement for its total invoice. Subsequent to respondent’s re- 
leasing it as an undisputed amount, however, the complainant ne- 
gotiated payment of the check. 

11. A formal complaint was filed on February 12, 1985, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The dispute between the parties concerns the cause of the poor 
condition of the grapes upon arrival at the respondent’s location. 
The respondent claims that the grapes were in unsuitable shipping 
condition. The complainant, on the other hand, alleges that the 
damage to the grapes was caused by high in transit temperatures. 
All of the evidence in the file seems to support the respondent’s po- 
sition. That evidence consists of the inspection certificate showing 
the deteriorated condition of the grapes upon arrival, the fact that 
there was no in transit delays, the apparent high temperatures of 
the grapes recorded when they were first loaded on board the 
truck, and the fact that the temperature on the truck was properly 
maintained. Complainant has, however, pointed out one inconsist- 
ency in the evidence, i.e. the trucker apparently took the Ryan 
device and chart with him for approximately one day after the 
time when the grapes were delivered to respondent. We do not pre- 
tend to know or understand why the trucker did that, nor has 
either party provided us with information so that we might even 
hypothesize as to his motives in doing so. Complainant does imply 
that the trucker might have falsified the temperature chart. How- 
ever, we are satisfied that the chart which is in evidence is the 
chart which began and ended the trip with the subject shipment of 
grapes. We are also satisfied that the trucker could not have in any 
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way, shape, or form, falsified this document. We, therefore, accept 
it as evidence of the temperature on board the truck during the 
time when the grapes were in transit. The recording thermometer 
indicates that the temperature on board the truck was within the 
range called for by the complainant. The 35° temperature on board 
the truck should not have caused the grapes to deteriorate over the 
two days the grapes were in transit. From the high temperatures 
that were recorded when the grapes were first loaded on board the 
truck, and from the temperatures reported on the federal inspec- 
tion taken upon the trucks arrival in Houston, Texas (in particular 
the extremely high temperature of the grapes in the center of the 
pallets), we conclude that the grapes were either improperly pre- 
cooled or were improperly loaded on board the truck, and that this 
improper pre-cooling or improper loading caused the high tempera- 
tures to occur. In view of that, it is clear that the complainant 
breached its contract with respondent. Respondent was well within 
its rights, therefore, to reject the load of grapes. 

Of course, although respondent rejected the load, since it main- 
tained possession of them, it has an obligation to properly handle 
them for complainant’s account. It treated the grapes as a consign- 
ment transaction and remitted to the complainant the amount due 
it for the grapes, or $2,096.00. Since this amount has been received 
by the complainant, the complaint should be dismissed. 


ORDER 


This complaint is dismissed. 
Copies of the order should be served upon the parties. 


Watters Propuce, INc. v. EMANUELLA L. PERAINO d/b/a THE 
Tomato OutTLet. PACA Docket No. 2-6903. Decided on August 
8, 1986. 


Respondent doing business at the time of the alleged sales—Purchases ratified by 
failure to repudiate them—Respondent buyer liable for contract price of the ac- 
cepted commodities. 


Evidence clearly shows that the respondent was doing business at the time of the 
alleged sales. Respondent ratified the purchases made by her employee by fail- 
ing to repudiate them. Respondent is liable for the contract price of the accept- 
ed commodities. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
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David J. McMahon, Esq., New Orleans, Louisiana, for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $5,556.00 in con- 
nection with two trucklots of potatoes sold and shipped to respond- 
ent in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered part of the evidence, as are 
the verified complaint and answer. The parties were given an op- 
portunity to submit additional evidence in the form of verified 
statements and to file briefs. Complainant submitted an opening 
statement, respondent submitted an answering statement, and 
complainant submitted a statement in reply. Respondent also filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, Walters Produce Inc., is a corporation whose ad- 
dress is P.O. Box 36, Newdale, Idaho. 

2. Respondent, Emanuella L. Peraino d/b/a The Tomato Outlet, 
is an individual whose address is 1800 9th Street, Kenner, Louisi- 
ana. At the time of the transaction involved herein, respondent 
was licensed under the Act. 

3. On approximately October 15, 1984, and November 19, 1984, 
complainant sold to respondent two trucklots of potatoes, delivered. 
The October 15 load was to consist of 238 cartons at $12.00 per 
carton, or $2,856.00, and the November 19 load was to consist of 
200 cartons at $13.50 per carton, or $2,700.00, for a total of 
$5,556.00. The contract negotiations were made through a broker, 
Progressive Brokerage Co., Inc., Metarie, Louisiana. During the 
contract negotiations, the broker was represented by Jim Kin- 
berger, complainant by W. Jeffrey Walters, and respondent by 
Robert Gomez. 
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4. Mr. Kinberger prepared a confirmation of sale reflecting the 
agreed upon contract terms and mailed a copy to each party. Re- 
spondent never made any objection upon receipt of the confirma- 
tion of sale. 

5. On approximately October 15, 1984, and November 19, 1984, 
the two trucklots of potatoes were inspected at the point of origin, 
Newdale, Idaho, and shipped in interstate commerce to respond- 
ent’s place of business. When the October 15 load arrived, the bill 
of lading was signed by a D. Dean, apparently on behalf of respond- 
ent. Mr. Dean signed under the heading “CONSIGNEE’S RE- 
CEIPT: Received above perishable property in good order, except as 
noted:” Upon arrival of the November 19 load, the bill of lading 
was signed and dated by a Jesse J. Hawkins on November 23, 1984, 
in the “CONSIGNEE’S RECEIPT” section. Neither Mr. Dean or 
Mr. Hawkins indicated any objection to the load on the bill of 
lading. 

6. Complainant sent invoices to respondent for each load reflect- 
ing the agreed upon contract prices. Respondent received both in- 
voices and made no objection to them. 

7. On February 12, 1985, respondent sent complainant the follow- 
ing letter, under the letterhead “The Tomato Outlet, Inc., 1800 9th 
Street, Kenner, Louisiana 70062:” 


Regrettably, I have to advise you that because of extreme fi- 
nancial difficulties, the company is no longer in operation. 
There is no prospect that the company will reopen. 


We are attempting to determine the full amount of indebted- 
ness including trade and bank debts. As soon as we have a 
complete financial picture we will be contacting you in order 
to attempt to arrange a mutually acceptable schedule of pay- 
ment without having to file proceedings under the bankruptcy 
laws. 


We apologize for any difficulties our problems have caused. 

8. Respondent has not paid complainant any part of the contract 
price. 

9. A formal complaint was filed on March 1, 1985, which was 

within nine months from when the cause of action herein accrued. 


CONCLUSIONS 


In her answer and answering statement, respondent denies pur- 
chasing or receiving the potatoes. Respondent also denies doing 
business as the Tomato Outlet during October and November 1984, 
the period of the alleged sales. In her brief, respondent admits that 
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Robert Gomez was employed by the Tomato Outlet, but claims he 
had no authority to act on behalf of respondent. Respondent con- 
tends that under Louisiana Law, the principal/agent relationship 
must be clearly established, and claims that it has not been so es- 
tablished in this case. 

The first issue is whether respondent was doing business as the 
Tomato Outlet during October and November 1984. The Depart- 
ment’s report of investigation states that on August 15, 1984, re- 
spondent was issued a license as Emanuella L. Peraino d/b/a The 
Tomato Outlet. Further, respondent’s February 12, 1985, letter to 
complainant relating her financial problems, bears the letterhead 
“The Tomato Outlet, Inc.” with respondent’s address as noted on 
her license (Finding of Fact 7). It is, therefore, clear that respond- 
ent was doing business as The Tomato Outlet from at least August 
15, 1984, through February 12, 1985. 

Whether or not Mr. Gomez was specifically given authority to 
purchase the two loads of potatoes for respondent, it is clear that 
respondent ratified the purchases by not repudiating them. Fruit 
Basket Packing Company v. Joe Phillips, Inc. and/or Walter B. 
Adam, 31 Agric. Dec. 1200 (1972). The broker’s representative, Jim 
Kinberger, has submitted a sworn statement in which he states 
that on about October 15, 1984, and November 19, 1984, he spoke to 
Mr. Gomez, who indicated he was manager of The Tomato Outlet. 
Mr. Kinberger states that Mr. Gomez ordered the two loads of pota- 
toes at issue. Mr. Kinberger then prepared a confirmation of sale 
setting forth the agreed upon contract terms and sent a copy of the 
confirmation to both complainant and respondent. Respondent does 
not deny receiving the confirmation, and does not claim to have 
made any objection upon receipt thereof. Respondent also admits, 
in her answering statement, that she received complainant’s in- 
voice containing the alleged contract terms, but does not claim to 
have made any objection to the invoice. Further, respondent admits 
that she sent complainant a letter dated February.12, 1985, which 
describes her financial problems and indicates that she will soon 
“be contacting you in order to attempt to arrange a mutually ac- 
ceptable schedule of payment.” (Finding of Fact 7). Respondent 
claims that this letter was not an acknowledgement of any contrac- 
tual arrangement but was merely a form letter sent to all those 
from whom respondent had received invoices. However, we do not 
find this explanation credible, as we believe it highly unlikely that 
respondent would offer to arrange a mutually acceptable schedule 
of payment with someone whom it did not consider a creditor. It is 
our view that respondent’s failure to object to the broker’s confir- 
mation of sale and complainant’s invoice, and the February 12, 
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1985, letter which she sent to complainant, all lead to the inelucta- 
ble conclusion that respondent ratified the contract negotiated by 
Mr. Gomez. 

Respondent’s only other defense to liability is her claim that she 
never received the potatoes. However, the record contains bills of 
lading which show that persons purporting to act for respondent, 
Mr. Dean and Mr. Hawkins, signed these documents when the po- 
tatoes were delivered to respondent’s place of business. Respondent 
has not denied that Mr. Dean or Mr. Hawkins were in her employ 
when they signed for the potatoes. The only reasonable assumption 
arising from their presence at respondent’s warehouse and their 
acts of signing the bills of lading is that they were employed by re- 
spondent and authorized at the time to receive produce. 

As respondent never gave any notice of rejection, we assume that 
the potatoes were received and accepted by her. Respondent is thus 
liable for the contract price of the potatoes, less damages resulting 
from any breach of warranty, which respondent has not claimed. 
Farm Market Service Inc. v. Albertson’s Inc., 42 Agric. Dec. 429 
(1983). Respondent’s failure to pay the contract price of $5,556.00 to 
complainant is a violation of section 2 of the Act, for which repara- 
tion should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $5,556.00, with interest thereon at 
the rate of 138% per annum from December 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 
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Martori Bros. Distrisutors v. ANTHONY GAGLIANO & Co., INC. 
PACA Docket No. 2-6938. Decided on August 8, 1986. 


Price terms set at time of contracting, not price after sale—Buyer did not sustain 
burden of proving breach of warranty. 


The evidence clearly shows that the sales were not on a price after sale basis, but 
specific price terms were set at the time of contracting. Respondent buyer failed to 
prove any breach of warranty and is thus liable for the unpaid contract prices of the 
accepted goods. 


Andrew Y. Stanton, Presiding Officer. 
Thomas R. Oliveri, Newport Beach, California, for complainant. 
LeRoy W. Gudgeon, Northfield, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $7,279.20 in con- 
nection with two truckloads of cantaloupes and lettuce sold and 
shipped to respondent in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered to be part of the evidence, 
as are the verified complaint and answer. The parties were given 
an opportunity to submit additional evidence in the form of veri- 
fied statements and to file briefs. Complainant submitted an open- 
ing statement, respondent submitted an answering statement, and 
complainant submitted a statement in reply. Complainant also 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Martori Bros. Distributors, is a partnership 
whose address is 6560 North Scottsdale Road, Suite G-208, Scotts- 
dale, Arizona. 

2. Respondent, Anthony Gagliano & Co., Inc., is a corporation 
whose address is 301-315 North Broadway, Milwaukee, Wisconsin. 
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At the time of the transactions involved herein, respondent was li- 
censed under the Act. 

3. On approximately October 31, 1984, complainant sold to re- 
spondent two truckloads of cantaloupes and lettuce, f.o.b. One 
truckload (truckload A) contained 450 cartons of lettuce at an 
agreed upon price of $6.00 per carton, or $2,700.00, plus $315.00 for 
cooling, and 546 cartons of cantaloupes at $8.00 per carton or 
$4,368.00, plus $382.20 for cooling, for a total, including $22.50 for a 
Ryan recorder, of $7,787.70. The other truckload (truckload B) con- 
tained 420 cartons of lettuce at $6.00 per carton or $2,520.00, plus 
$294.00 for cooling, and 546 cartons of cantaloupes at $8.00 per 
carton or $4,368.00, plus $436.80 for cooling, for a total, including 
$22.50 for a Ryan recorder, of $7,641.30. Contract negotiations took 
place between complainant’s employee, Joseph Colace, and re- 
spondent’s president, Anthony Gagliano. Complainant prepared in- 
voices reflecting the agreed upon contract terms and sent them to 
respondent, who received them without objection. 

4. The two truckloads were sent in interstate commerce to re- 
spondent, who accepted them upon arrival. Respondent never se- 
cured federal inspections on either truckload. 

5. Respondent has paid complainant $2,860.50 for truckload A 
and $5,289.30 for truckload B, which complainant has accepted as 
partial payment for the two truckloads. 

6. A formal complaint was filed on Apri! 26, 1985, which was 


within nine months when the cause of action involved herein ac- 
crued. 


CONCLUSIONS 


Respondent does not deny purchasing, receiving or accepting the 
two truckloads of lettuce and cantaloupes sold by complainant, 
and, therefore, is liable for the agreed upon contract price, less 
damages resulting from any breach of warranty. Respondent bears 
the burden of proving the breach and resulting damages by a pre- 
ponderance of the evidence. Farm Market Service Inc. v. Albertson’s 
Inc., 42 Agric. Dec. 429 (1983). 

Respondent disputes the contract price as alleged by complain- 
ant, claiming that it bought the produce on a price after sale basis, 
with no agreement at the time of contracting as to any specific 
prices. Complainant’s claim that f.o.b. prices were agreed to when 
the sales were made is bolstered by the fact that its invoices, which 
contain such prices, were sent to respondent and received without 
objection. Respondent’s president, Anthony Gagliano, admits in re- 
spondent’s answering statement that the employee of complainant 
with whom he dealt, Joseph Colace, did mention specific f.o.b. 
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prices and put them in complainant’s invoices. However Mr. Gag- 
liano claims that Mr. Colace “prefaced his remarks with the words 
that I am putting these prices on your ticket—work with them and 
if they don’t work do what you have to baby—just move the mer- 
chandise.””’ Respondent argues that this language constituted price 
after sale terms. Although the term “price after sale” is not includ- 
ed in the regulations, we have held that “open billing basis, to be 
priced after sale” is essentially the same as price arrival, which is 
defined in the Department’s regulations as that “the price is to be 
subject to agreement between the customer and the consignor upon 
the arrival of the produce at the customer’s destination, with suffi- 
cient time being permitted for inspection.” 7 CFR 46.43(cc); North- 
west Fruit Sales, Inc. v. The Noringsberg Corporation, 39 Agric. 
Dec. 1556 (1980). Under the definition of price arrival, the price is 
to be assigned after delivery, whereas, according to respondent, Mr. 
Colace indicated only that respondent should “work with” the f.o.b. 
prices set at the time of contracting. It is obvious that Mr. Colace 
did not agree that no specific prices would be in effect until after 
delivery. At most, Mr. Colace gave respondent only a vague assur- 
ance that complainant might adjust the contract prices if respond- 
ent had problems reselling the produce. We, therefore, agree with 
complainant that there were specific f.o.b. prices assigned to the 
commodities at issue as of the date of sale. 

Respondent also claims that complainant committed a breach of 
warranty, as the cantaloupes and lettuce were not in good condi- 
tion upon delivery. Respondent’s claim is based solely on the repre- 
sentations made by Mr. Gagliano, as respondent has not submitted 
any federal inspections showing damage upon arrival. Mr. Gag- 
liano alleges that Mr. Colace stated that inspections were not nec- 
essary. However, this is disputed by Mr. Colace in complainant’s 
statement in reply. Respondent has presented no evidence such as 
memoranda or letters memorializing the alleged agreement with 
Mr. Colace that inspections would not be necessary for respondent 
to establish damages. Based on the evidence submitted, we must 
conclude that respondent has failed to sustain its burden of proving 
that any breach of warranty was committed by complainant. 

Respondent is thus liable for the contract price of $15,429.00 less 
the $8,149.00 already paid, for a balance due of $7,279.20. Respond- 
ent’s failure to pay this sum to complainant is a violation of section 
2 of the Act, for which reparation should be awarded with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $7,279.20, with interest thereon at 
the rate of 13% per annum from December 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 


GROWERS MARKETING SERVICE, INC. v. CENTRAL GROWERS SALES, 
Inc. PACA Docket No. 2-6837. Decided on August 11, 1986. 


Rejection must be communicated in clear and unmistakable terms—Once accept- 
ed, it becomes respondent’s burden to prove a breach of contract and damages—If 
respondent believes there is a breach of contract, he should arrange for an inspec- 
tion as soon as practicable. 


Parties agreed to a “delivered sale” truckload of eggplants and cucumbers. Respond- 
ent deducted an amount from bill for “reworking” the produce and offered an in- 
spection certificate issued four days after the acceptance. 


Jory M. Hochberg, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1980, as amended (7 U.S.C. § 499a et seg.), 
hereinafter “PACA.” A timely complaint was filed in which com- 
plainant seeks an award of reparation against respondent in the 
amount of $4,052.40, in connection with the sale to respondent of a 
truckload of fresh vegetables consisting of 570 boxes of cucumbers 
and 420 boxes of eggplants. Respondent had previously issued a 
check for $2,513.60 to complainant in payment for these commod- 
ities. However, complainant did not accept its check. 

A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
the respondent and respondent filed an answer denying liability to 
complainant. The amount claimed as damages in the formal com- 
plaint does not exceed $15,000.00, and the shortened method of pro- 
cedure provided in section 47.20 of the Rules of Practice (7 CFR 
§ 47.20) is applicable. Under this procedure, the verified pleadings 
of the parties are considered a part of the evidence, as is the De- 
partment’s report of investigation. The parties were given an op- 
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portunity to file additional evidence in the form of sworn state- 
ments. Neither party filed additional evidence and neither party 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, Growers Marketing Service, Inc., is a licensed 
corporation under the PACA whose business mailing address is 
P.O. Box 2595, Lakeland, Florida 33806. 

2. Respondent, Central Growers Sales, Inc., is a corporation 
whose business mailing address is P.O. Box VV, Plant City, Florida 
33566. At the time of the transactions involved herein, respondent 
was licensed under the Act. 

3. On or about October 26, 1984, in the course of interstate com- 
merce, complainant contracted to sell and respondent contracted to 
buy one truckload of fresh “Holloway” cucumbers and “U.S. 
Fancy” eggplants, being perishable agricultural commodities at an 
agreed “delivered” sale price of $4.60 per box for the cucumbers 
and $3.50 per box for the eggplants. On the instructions of com- 
plainant, 570 boxes of cucumbers and 425 boxes of eggplants were 
then shipped from Andersonville and Moultrie, Georgia, to re- 
spondent’s facility at Plant City, Florida, on October 26, 1984. 

4, The truckload arrived at respondent’s facility on Saturday, Oc- 
tober 27, 1984. Complainant’s agent was present at respondent’s fa- 
cility at the commencement of unloading and removed five boxes of 
eggplant to show as a sample to another prospective customer. 

5. Respondent’s agent signed receipts for the produce. 

6. On Tuesday, October 30, 1984, respondent complained about 
the condition of the produce received and, on Wednesday, October 
31, 1984, the produce was federally inspected. 

7. On October 31, 1984, complainant billed respondent for the 
produce at a cost of $4,092.00 less $39.60 for unloading, for a total 
amount due of $4,052.40. 

8. On December 15, 1984, respondent mailed an accounting to 
complainant on which it deducted $1,660.90 from the agreed selling 
price for “reworking” the produce. Respondent enclosed a $2,513.60 
check made payable to complainant. Upon receipt of this account- 
ing, complainant advised respondent that it expected to be paid the 
full amount billed and requested an additional check for $1,538.60 
in payment of the balance. Complainant has not cashed the 
$2,518.60 check pending the resolution of this matter. 

9. The formal complaint was filed on March 8, 1985, which was 
within nine months after the cause of action alleged herein ac- 
crued. 
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CONCLUSIONS 


Complainant seeks to recover the full amount of the purchase 
price of 990 cartons of mixed fresh vegetables which were sold on a 
“delivered sale” basis to respondent. It is undisputed that the 
truckload in question arrived at respondent’s place of business on 
Saturday morning, October 27, 1984, and that complainant’s agent 
was present during part of the unloading. The parties differ con- 
cerning whether any complaints were made by respondent’s agent 
at that time. However, there can be no doubt that respondent ac- 
cepted the produce shipped since it is well-settled that a rejection 
must be in clear and unmistakable terms and a mere complaint 
will not suffice as a notice of rejection. Davison Grape Co. v. Mer- 
curio, 18 Agric. Dec. 1434 (1959); Hunt v. Humboldt Foods, Inc., 20 
Agric. Dec. 236 (1961). 

Having accepted the produce, it becomes respondent’s burden to 
prove a breach of contract and damages resulting from that breach. 
D.L. Piazza Co. v. Stacy Distributing Co., 18 Agric. Dec. 307 (1959). 
The federal inspection which was conducted at respondent’s re- 
quest is insufficient to carry this burden since it was conducted 
four days after the arrival of the produce. Respondent claims that 
the delay was initially due to its belief that Mr. James Ogelsby, 
complainant’s agent, would be returning to respondent’s facility or 
telephoning respondent later on Saturday, October 27, 1984, or 
Monday, October 29, 1984. When no communication was received 
by Monday, respondent contends that the distraction of other busi- 
ness and respondent’s inability to learn which firm Ogelsby worked 
for accounted for further delay. The record reflects, however, that 
the receipt for the eggplant which respondent received upon its ar- 
rival identifies complainant as a party to the transaction. More- 
over, if respondent believed there was a breach of contract, it was 
respondent’s responsibility to arrange for an inspection as soon as 
practicable. Under the circumstances of this case, there is no assur- 
ance that the produce was maintained under the proper conditions 
for the entire pre-inspection period while it was in respondent’s 
custody. Complainant is entitled to the full purchase price of 
$4,052.40 as originally agreed to by the parties. Respondent’s fail- 
ure to pay this amount is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $4,052.40 with interest thereon 
at the rate of 13% per annum, from December 1, 1984, until paid. 
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Copies of this order shall be served upon the parties. 


Ear. J. Roy d/b/a AvoyvELLES SWEET Potato AUCTION a/t/a EARL 
J. Roy Propuce v. Motr AND SIMMONS BROKERAGE & SALES 
Corp. PACA Docket No. 2-6922. Decided on August 11, 1986. 


Burden of proof. 


Where complainant proved respondent purchased two loads of tomatoes, respondent 
obligated for contract prices plus interest. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1980, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $32,640.00 in con- 
nection with two shipments of tomatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon the respondent which filed an answer 
thereto denying any liability to complainant. 

Although the amount claimed in the formal complaint exceeds 
$15,000.00, the parties have waived oral hearing and therefore the 
shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR § 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the 
parties were given the opportunity to submit additional evidence in 
the form of sworn statements. Complainant filed an opening state- 
ment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Earl J. Roy, is an individual doing business as 
Avoyelles Sweet Potato Auction and also trading as Earl J. Roy 
Produce whose mailing address is P.O. Box 134, Hessmer, Louisi- 
ana 71341. 
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2. Respondent, Mott and Simmons Brokerage & Sales Corp., is a 
corporation whose mailing address is P.O. Box 1105, LaBelle, Flori- 
da 33935. At all material times respondent was licensed under the 
Act. 

3. On or about January 26, 1985, complainant sold to respondent 
two truckloads of U.S. Combination grade, 25 pound lugs of toma- 
toes, consisting of 320 lugs 5x6 tomatoes at $13.00 per lug 
($4,160.00); 1280 lugs 6x6 tomatoes at $11.00 per lug ($14,080.00), 
and 1600 6x7 tomatoes at $9.00 per lug ($14,400.00) for a total 
agreed f.o.b. price of $32,640.00. Each truckload was subjected to a 
shipping point inspection and each was graded as U S. Combina- 
tion grade. The tomatoes were shipped on January 26, 1985, to re- 
spondent’s customers Tomatoes Inc., Bronx, New York, and Larry 
Trover Produce, Tunnel Hill, Illinois. 

4. The tomatoes were received and accepted. However, respond- 
ent has not paid complainant for them. One of respondent’s cus- 
tomers, Tomatoes Inc., did, on or about May 13, 1985, attempt to 
pay complainant $4,000.00 with respect to one of these loads. By 
letter dated May 17, 1985, the complainant returned this check to 
Tomatoes, Inc., with the following cover letter: “Enclosed please 
find the above-mentioned check, which I am returning to you. I 


have no record of ever having any business transaction with your 
company, or shipping any commodities to you. I feel the check was 
sent to me in error.” 

5. The complaint was filed on August 7, 1985, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


The dispositive issue in this case is whether or not the complain- 
ant sold the two subject loads of tomatoes to respondent, or wheth- 
er the respondent merely acted as a broker as to them. The com- 
plainant has submitted documentation which supports its position 
that, on January 26, 1985, it sold the two subject loads to the re- 
spondent. These documents consist of inspection certificates of that 
date, shipping documents of that date, and invoices of that date. 
Complainant’s sworn statements are entirely consistent with these 
documents. In support of its claim that it acted as a broker, and 
that these two loads of tomatoes were shipped on consignment, the 
respondent offers its billings to its customers, Larry Trover 
Produce and Tomatoes, Inc., for brokerage for these two transac- 
tions, which are dated February 1, 1985, and copies of its Broker’s 
Memorandum of Purchase and Sale indicating that these transac- 
tions were consignment transactions between its customers Trover 
Produce and Tomatoes, Inc., and the complainant, which are dated 
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January 22, 1985. These documents are not consistent with re- 
spondent’s sworn answer in which it is attested that, although it 
viewed the tomatoes on January 22, 1985, at complainant’s location 
in Immokalee, Florida, that nevertheless the negotiations with its 
customers were not completed until January 25, 1985, and that the 
tomatoes were not shipped until January 26, 1985. We do not un- 
derstand nor is it explained by the respondent as to why, if these 
transactions did not take place until January 25, 1985, at the earli- 
est, its broker’s memorandum of sale were dated January 22 and 
why it listed the alleged date for these transactions on its bills to 
its customers as being January 22, 1985. 

As the moving party, the complainant has the burden of proving, 
by a preponderance of the evidence, the terms of the contract, re- 
spondent’s breach of such contract, and the resulting damages, if 
any, sustained by it. New York v. Sandler 32 Agric. Dec. 702 (1973). 
We find that the complainant has satisfied this burden. The sworn 
statements submitted by the complainant, and the documents of- 
fered by it, are clearly consistent with one another and clearly sat- 
isfy its burden of proof. The respondent, on the other hand, has of- 
fered evidence in the form of a sworn answer which is not consist- 
ent with the documents it has attached thereto. Although given the 


opportunity to counter the complainant’s evidentiary submissions, 
it failed to do so. In view of the above, we hold that the respondent 
purchased the two loads of tomatoes from the complainant, that it 
was obligated to pay the complainant the sales prices thereof, or 
$32,640.00, and its failure to pay complainant this amount is a vio- 
lation of section 2 of the Act for which reparation plus interest 
should be awarded. 


ORDER 


Within thirty days from the date of this order, the respondent 
shall pay to complainant, as reparation, $32,640.00 with interest 
thereon at the rate of 18% per annum from March 1, 1985, until 
paid. 

Copies of this order shall be served upon the parties. 
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Cat/Mex Distrisutors Inc. v. Favco, Inc. a/t/a MINNESOTA 
Propuce. PACA Docket No. 2-6937. Decided on August 11, 
1986. 


Misrepresentation, voids settlement agreement—Good delivery, cucumbers—Tem- 
perature recorder, absence of—Transportation services and conditions—Account- 
ing, inadaquate—Damages, assessed on basis of percentage of decay. 


Following arrival and two inspections of portions of a load of cucumbers respondent 
unintentionally misrepresented the extent of the second inspection to complainant. 
This was found to void a settlement agreement reached between the parties. It was 
determined that even though the inspection was restricted and made two days fol- 
lowing arrival, condition defects were so extensive as to show failure to make good 
delivery and the suitable shipping warranty applicable to f.o.b. sales. The inability 
of respondent to supply the temperature recorder and tape was deemed insignificant 
because temperatures at which cucumbers were stored prior to shipment, tempera- 
tures specified by complainant on bill of lading, and temperatures shown by Federal 
inspection of small portion of cucumbers shortly after arrival, were all lower than 
proper for cucumbers, and may have contributed to poor condition of product. Quan- 
tity figures on respondent’s accounting were inconsistent with figures previously 
disclosed by respondent, and the accounting was consequently not used in assessing 
damages. Damages were computed on basis of percentage of decay disclosed by Fed- 
eral inspection. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $2,642.35 in con- 
nection with the shipment in interstate commerce of a truckload of 
cucumbers. A copy of the report of investigation made by the De- 
partment was served upon the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 
denying liability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000.00, and the shortened method of procedure provided in sec- 
tion 47.20 of the Rules of Practice (7 CFR § 47.20) is applicable. 
Pursuant to this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. In addition, the parties were given 
an opportunity to file evidence in the form of sworn statements. 





CAL/MEX DISTRIBUTORS v. FAVCO, INC. 
Volume 45 Number 4 


Complainant filed an opening statement. Respondent did not file 
an answering statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Cal-Mex Distributors, Inc., is a corporation 
whose address is P.O. Box 1717, Chula Vista, California. 

2. Respondent, Favco, Inc., is a corporation, also trading as Min- 
nesota Produce, whose address is 2801 Wayzata Boulevard, Minne- 
apolis, Minnesota. At the time of the transaction involved in this 
proceeding respondent was licensed under the Act. 

3. On or about January 9, 1985, complainant sold to respondent 
on an f.o.b. basis, and shipped from loading point in Chula Vista, 
California to respondent in Minneapolis, Minnesota, one truckload 
containing 684 wirebound crates of super select cucumbers at $7.00, 
and 72 wirebound crates of select cucumbers at $6.00, plus palletiz- 
ing and cooling charges of 65 cents per carton, and $22.50 for a 
Ryan temperature recorder, or a total of $5,733.90. 

4. Respondent scheduled the truck to make drops at the places of 
business of various customers of respondent in the Minneapolis 
area. The truck arrived in the Minneapolis area on January 12, 
1985, and made its first drop at the place of business of Northwest 
Produce Company, Inc., 760 Kasota Avenue, Minneapolis, Minneso- 
ta, where 108 cartons of super select cucumbers and 72 cartons of 
select cucumbers were unloaded. At 3:30 p.m. on January 12, 1985, 
the 72 crates of select cucumbers were federally inspected while 
stacked in the warehouse of Northwest Produce. Temperatures 
were noted in various locations as 42° and 43° F. Condition was 
stated to be as follows: “Generally fresh and firm. Average 1% 
damage by soft ends. Decay from 4 to 14%, average 10% Bacterial 
Soft Rot and Black Rot in various stages.” 

5. On January 14, 1985, at 9:10 a.m., cucumbers shipped by com- 
plainant to respondent were federally inspected while still on the 
truck with the following results in relevant part: 

Condition of Equipment: Temperature controls running; Doors 
closed. 

Products Inspected: CUCUMBERS in wirebound crates labeled 
“Carrillo Brand, Rene Distributors, Inc., Nogales, Arizona, 1% 
Bushel, Grown In Mexico.” Applicant States 468 crates. 

Condition of Load: Partly unloaded; remainder load palletized 
2 pallets wide, 2 to 3 rows, 6 layers per pallet. Load extends ap- 
proximately 10 feet from rear doors. 

Temperature of Product: Approximately 10 feet from rear doors 
bottom layer 47°, top layer 48°; approximately 15 feet from rear 
doors 8rd layer 47°F. 
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Quality: Clean; mostly fairly well, some well formed; mostly 
well, some fairly well colored. Grade defects from 6 to 14%, aver- 
age 10%, mostly misshapen and scars. 

Condition: Mostly fresh and firm. Average 2% damage by soft 
ends. Average 2% damage by yellowing. Decay from 4 to 28%, av- 
erage 12% Bacterial Soft Rot and Cottony Leak Rot in various 
stages. 

Grade: Meets quality requirements but fails to grade U.S. No. 1 
account condition. 

Remarks: Inspection and certificate restricted to product and 
lading in all layers of 5 pallets nearest rear doors. 

6. Following the inspection quoted above respondent informed 
complainant of the condition of the cucumbers as shown by the in- 
spection and stated to complainant that the inspection was a “full 
inspection”. Complainant granted respondent an allowance on the 
cucumbers, and in conformity with such allowance respondent has 
paid complainant $3,091.55 of the original purchase price. 

7. The formal complaint was filed on May 30, 1985, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits that it informed complainant following the 
federal inspection of January 14, 1985, that such inspection was a 
“full inspection”. Respondent’s vice-president, Richard L. Piazza, 
explained that by “full inspection” he meant an “on the truck in- 
spection”. We do not agree that this is a reasonable interpretation, 
nor the normal interpretation which would be given in the indus- 
try, to the term “full inspection’. While, as will later be explained, 
we conclude that these cucumbers did not make good delivery, in 
breach of complainant’s warranty of suitable shipping condition, 
the fact that the relevant inspection was a restricted inspection is a 
material fact which complainant was entitled to know, and which 
would be very relevant data in determining the amount which 
complainant would be willing to give respondent as an allowance 
on the cucumbers. We deem respondent’s statement that the in- 
spection was a full inspection to be an unintentional misrepresen- 
tation which necessitates the voiding of the settlement agreement 
between the parties. See The Garin Co. v. New England Farms, 41 
Agric. Dec. 337 (1982) and Sahara Packing Co. v. Rozak’s Produce 
Co., Inc., 39 Agric. Dec. 314 (1980). 

Complainant has pointed out that the inspection made on Janu- 
ary 14, 1985, was made two days following arrival of the truck in 
the Minneapolis area. Complainant consequently deems this to be a 
“late” inspection. In this connection complainant claims that re- 
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spondent also misrepresented the availability of inspection by in- 
forming complainant that January 14 (a Monday) was the earliest 
that federal inspection was available. Complainant points out that 
72 cartons of the cucumbers were inspected on January 12, at the 
place of business of Northwest Produce Co., Inc., and also states 
that complainant telephoned the inspection service in Minneapolis 
and was informed that inspection was available seven days per 
week. Respondent replied to these allegations by alleging that 
Northwest Produce Co., Inc., where the 72 cartons were inspected 
on January 12, employs a full time inspector on Saturdays and that 
such inspector was not normally available to inspect produce be- 
longing to firms other than Northwest Produce Co. Respondent 
also alleges that while federal inspection may be available seven 
days a week there are various factors which make such inspection 
difficult to obtain. It is not necessary for us to determine whether 
respondent misrepresented the availability of an inspection since 
we have already determined that respondent misrepresented the 
extent of the inspection made on January 14. 

Complainant urges that the inspection of January 14, 1985, must 
be further discounted in that it is stated to cover only 468 crates of 
cucumbers. Respondent alleges that the inspection in fact covered 
576 crates of cucumbers, and that the wording therein “applicant 
states 468 crates” is misleading. Respondent explains that when it 
deducted the 108 crates of super select cucumbers unloaded at 
Northwest Produce Co. from the total of 684 super select cucum- 
bers on the truck, it accidentally touched the calculator subtraction 
button twice thus yielding the 468 crate figure. Again it is not nec- 
essary for us to decide this issue since the inspection, even though 
restricted, and even though made two days following arrival of the 
cucumbers, shows condition defects extensive enough to neverthe- 
less indicate that the cucumbers did not make good delivery. 

In arguing that the cucumbers did make good delivery complain- 
ant urges that the temperatures disclosed by the federal inspection 
were abnormal, and also complains that respondent did not supply 
the tape from the Ryan temperature recorder. Respondent replied 
that the recorder was not on the truck when it first gained access 
to such truck, and that inquiry of the truckdriver and at the prior 
unloading point, was unfruitful in disclosing the whereabouts of 
the temperature recorder. Complainant points out that it specified 
on the bill of lading that temperatures were to be maintained be- 
tween 38° and 40°F while the truck was in route. Complainant also 
submitted the sworn affidavit of its dock foreman stating that he 
was responsible for taking the cucumbers from complainant’s 
cooler for loading into the truck, and that the cucumbers “had 
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been maintained in complainant’s cooler at approximately 40°.” 
The publication Protecting Perishable Foods During Transport By 
Motor Truck, Agriculture Handbook, No. 105, states that the de- 
sired transit temperature of cucumbers is 45° to 50°F. Such publica- 
tion also states “cucumbers are subject to chilling injury if held or 
transported for longer than two days at temperatures below 45°F., 
even though their highest freezing point is 31.1°F.” The publication 
Market Diseases of Cabbage, Cauliflower, Turnips, Cucumbers, 
Melons, and Related Crops, Agricultural Handbook No. 184, states 
in regard to “Low Temperature Breakdown” in cucumbers that: 


Cucumbers held for one week or longer at temperatures 
of 32° to 40°F. are subject to low-temperature breakdown 
soon after they are removed from storage. This injury is 
recognized by the presence of numerous sunken spots over 
the surface of the fruits . . ., the total area of which may 
cover half to three-quarters of the cucumber surface. Fre- 
quently the tissues immediately at the base of the spines 
are first affected; likewise those about the lenticels appear 
to be involved in most cases. The sunken areas soon 
become spotted with molds and affected with shallow 
decays caused by species of Fusarium and other fungi. 


It is certainly possible in this case that the decay in the cucumbers 
was a secondary infection resulting at least in part from low tem- 
perature breakdown. In any event there is no indication in this 
record that temperatures in the trucks were too high, and if indeed 
the temperatures to which these cucumbers were exposed were too 
low, such low temperatures are a direct result of the storage in 
complainant’s warehouse prior to shipment, and the temperatures 
specified by complainant for shipment. The amount of decay and 
other damage indicated by the restricted inspection at destination 
is such that we are warranted in concluding that a preponderance 
of the evidence shows a breach of contract on the part of complain- 
ant. 

This brings us to the difficult question of damages. Respondent 
states in its answer that 576 crates of the cucumbers were re- 
packed, and that a total of 138 crates were lost in repacking, leav- 
ing 438 crates to be sold. These figures of course do not include the 
72 select cucumbers, and 108 super select cucumbers, which were 
first unloaded at the place of business of Northwest Produce Co. on 
January 12, 1985. During the informal stages of this proceeding re- 
spondent stated in a letter to the Department that: 


After all was said and done, we had 468 cartons that were 
rejected back to us. Of the 468 cartons 216 were sent to 
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one repacking house and 252 cartons to another to be re- 
packed for resale. After they were repacked I had them 
picked up by another truck and delivered again. The re- 
maining 108 were accepted off of the original truck with 
the condition of sale being with a credit for labor and 
shrinkage. 


While these two statements seem inconsistent they are not neces- 
sarily so. However, there is a serious inconsistency in respondent’s 
documentation. Respondent submitted invoices covering the cucum- 
bers which form the basis of an “account of sales” which it ren- 
dered in connection with its answer. These invoices are to the vari- 
ous firms that received cucumbers from respondent and show the 
following: 


Quantity Price Total 
Twin City Produce $11.55 $1,409.10 
Northwest Produce 8.45 869.40 
S. Baglis Fruit 11.55 415.80 
CIE BIN asada scssiesenscccdsecnisanssrasovcoutsncnes 11.55 831.60 
Zuccaros Produce 13.55 135.50 
Double E. Produce 12.30 442.80 
Northwest Produce 11.55 1,247.40 
Northwest Produce 9.55 687.60 


The last two entries for Northwest Produce, $1,247.40 and 
$687.60, total $1,935.00. On the relevant invoice respondent had 
substituted for this total, a total of $517.05. Thus the total of all the 
invoices amounted to $4,621.25. Respondent’s expenses included 
$3,091.55, being the payment made to complainant; transportation 
costs of $1,900.00; federal inspections in the amount of $47.96, and 
repacking charges of $356.40, for a total of $5,395.91. Thus respond- 
ent claimed a loss of $744.66. The inexplicable part of this account- 
ing concerns the quantity of packages shown on all the invoices. 
The invoices show a total of 708 crates of cucumbers sold to the 
various firms at the various prices. However, this would indicate 
that only 48 crates of cucumbers could have been lost in repacking, 
whereas respondent claims that 138 were lost. We are bound to 
conclude that this accounting cannot be used as a basis for assess- 
ing damages. 

Although it will result in the assessment of minimal damages, 
we feel that in this case it is proper to use the percentage of decay 
reflected in the federal inspections as the basis for damages. See 
Elggren & Sons Co. v. Wood Co., 11 Agric. Dec. 1032 (1952). Since 
2% decay could be present and the cucumbers still make good de- 
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livery, such percentage should be subtracted. In reference to the 72 
cartons of select cucumbers covered by the inspection made on Jan- 
uary 12, such inspection shows an average of 10% Bacterial Soft 
Rot. Accordingly we will allow 8% of the delivered cost as respond- 
ent’s damages relative to such cucumbers. The contract price of 
these cucumbers was $6.00 per crate, plus 65 cents for palletizing 
and cooling. To this should be added freight in the amount of $2.51 
per carton, or a total of $9.16. The delivered cost of the 72 cartons 
was thus $659.52. Computing damages on the basis of an 8% loss 
for these cucumbers results in damages of $52.76. For the purpose 
of computing damages we deem the federal inspection made on 
January 14, to be representative of all of the super select cucum- 
bers. These cucumbers were sold at a contract price of $7.00 per 
carton, plus 65 cents per carton for palletizing and cooling. Adding 
freight to this amount results in a delivered cost of $10.16, or a 
total of $6,949.44. The federal inspection showed total average con- 
dition defects of 16% of which 12% was decay. Calculating on the 
basis of a 14% loss results in damages of $972.92. We conclude that 
respondent’s total damages on the load should be computed at 
$1,025.68. This amount deducted from the contract price of 
$5,733.90 leaves $4,708.22 as the total amount due from respondent 
to complainant. Of this amount respondent has already paid com- 
plainant $3,091.55 leaving a net amount due of $1,616.67. Respond- 
ent’s failure to pay complainant this amount is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to com- 
plainant with interest. 

We note that respondent has asserted that the actual contract 
price was 15 cents per carton less than that claimed by complain- 
ant, and stated on complainant’s invoice. We have concluded from 
all of the evidence herein that the amount stated on complainant’s 
invoice is the correct amount. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,616.67, with interest thereon 
at the rate of 138% per annum from February 1, 1985, until paid. 

Copies of this order shall be served upon the parties. 
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VAN SOLKEMA Fars, INC. v. ATLANTIC Propuce. PACA Docket No. 
2-6923. Decided on August 13, 1986. 


Failure to reply to allegation of payment in answer deemed admission—Rejection 
justified by failure of produce to make good delivery. 


Respondent alleged in its answer that full payment had been made for a truck lot of 
mixed perishable produce. Complainant failed to reply to this allegation after 
having it pointed out by Presiding Officer, and was deemed to have admitted that 
payment had been made. Amount of decay in several lots of produce in a mixed load 
showed that such produce would not have made good delivery even had there been 
no delay in transit and if temperatures had been lower. Respondent’s rejection was 
justified and complaint was dismissed. 


George S. Whitten, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $3,336.05 in con- 
nection with the shipment to respondent of two trucklots of mixed 
perishable produce in interstate commerce. 

A copy of the report of investigation made by the Department 
was served upon the parties. A copy of the formal complainant was 
served upon respondent, which filed an answer thereto denying li- 
ability to complainant. 

The amount claimed in the formal complaint does not exceed 
$15,000, and the shortened method of procedure provided in section 
47.20 of the Rules of Practice (7 CFR § 47.2D) is applicable. Pursu- 
ant to this procedure, the verified pleadings of the parties are con- 
sidered a part of the evidence in the case, as is the Department’s 
report of investigation. In addition, the parties were given an op- 
portunity to file evidence in the form of sworn statements, howev- 
er, neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Van Solkema Farms, Inc., is a corporation whose 
address is 8513 Harlow S. W., P.O. Box 308, Byron Center, Michi- 
gan. 

2. Respondent is a partnership composed of Barrie Kellner and 
Karl Kellner, doing business as Atlantic Produce, whose address is 
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9500 NW. 82nd Street, Tamarac, Florida. At the time of the trans- 
actions involved herein respondent was licensed under the Act. 

3. On or about July 31, 1984, complainant sold to respondent one 
truck lot of mixed perishable produce having a total value of 
$1,525.30. Complainant shipped this produce on July 31, 1984, from 
its place of business iu Byron Center, Michigan to respondent in 
Pompano Beach, Florida. Respondent accepted the produce on ar- 
rival, and has paid complainant the entire purchase price therefor. 

4. On or about August 31, 1984, complainant sold to respondent 
one truck lot of mixed perishable produce having a total value of 
$1,810.75 on a f.o.b. basis. Delivery was scheduled for September 4, 
at 6:00 a.m. However, the driver was delayed at a prior destination, 
and did not make the produce available at respondent’s place of 
business until September 5, at 11:00 a.m. Respondent visually in- 
spected the produce, and rejected after determining that it was in 
poor condition. Complainant caused the produce to be resold in 
Miami, Florida. 

5. On September 6, 1984, the produce referred to in paragraph 4, 
above, was federally inspected at Miami, Florida. The inspection 
showed temperatures to range from 50 to 55F in various contain- 
ers, and showed condition to be as follows: “Carrots: Firm. Average 
5% broken. Average 3% fresh cracks or (illegible); Lettuce: Heads 
or portions of heads not affected by condition defects are fresh and 
crisp. Wrapper Leaves: No decay. Head Leaves: Average 2% damage 
by discoloration following bruising. Ranges 1 to 3 decayed heads 
per carton average 8% Bacterial Soft Rot affecting 1 to 2 outer 
head leaves. Cucumbers: Mostly firm. Decay ranges 20 to 70% aver- 
age 45% Cottony Leak Rot in all stages, mostly collapsed and leak- 
ing. Chicory: 100% Bacterial Soft Rot affecting 1 to 5 leaves. Pars- 
ley: Mostly fresh and green. Decay ranges 42 to 45% average 44% 
Bacterial Soft Rot. Celery: Mostly Fresh and crisp. Tops are mostly 
light green, some slightly yellow. Decay ranges 13 to 54% average 
34% Bacterial Soft Rot generally affecting tops.” 

6. The formal complaint was filed on January 18, 1985, which 
was within nine months after the causes of action alleged herein 
accrued. 


CONCLUSIONS 


Respondent in its answer has specifically alleged that complain- 
ant has been paid in full for the load of mixed perishable produce 
shipped on July 31, 1984. In giving complainant an opportunity to 
file an opening statement the Presiding Officer pointed out to com- 
plainant that respondent claimed to have made such payment, and 
instructed complainant that it should make clear whether or not it 
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received the payment from respondent. Complainant did not file an 
opening statement, nor any other evidentiary submission in this 
proceeding. We conclude that the payment was made as alleged by 
respondent. 

As to the second load of mixed perishable produce respondent 
complains that the truck arrived one day late. However, since the 
sale was f.o.b. any delay in delivery would be chargeable to re- 
spondent and not to complainant. Respondent also asserts that the 
produce did not make good delivery on arrival, and that conse- 
quently respondent’s rejection of such produce was justified. In this 
contention we concur. Although the inspection was made one day 
following arrival, and two days following the scheduled arrival, and 
also revealed temperatures that were somewhat high, the amount 
of decay in the cucumbers, chicory, parsley, and celery shows that 
such produce would not have made good delivery at the scheduled 
time for arrival. Consequently, respondent’s rejection was justified, 
and the complaint should be dismissed. See Heggeblade-Marguleas- 
Tenneco v. Fisher Foods, 33 Agric. Dec. 1448 (1974); Bud Antle v. 
Bohack Corp., 32 Agric. Dec. 1961 (1973); and Anonymous, 8 Agric. 
Dec. 967 (1949). 


ORDER 


The complaint is dismissed. 
Copies of this order shall be served upon the parties. 
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ANTHONY Farms, Inc. v. BUSHMAN’s, INc. PACA Docket No. 2- 
6965. Decided on August 13, 1986. 


Change in contract terms, seller failed to prove—Rejection not established, im- 
proper notice—Burden on buyer to prove breach of warranty—Warranty of mer- 
chantability not breached—Damages limited to amount claimed. 


Complainant sold “off-grade” potatoes to respondent, with no specific percentage of 
hollow heart contemplated. Complainant failed to prove that the contract terms 
were changed so as to reduce the contract price to a specific figure. Respondent did 
not give proper notice of rejection and thus found to have accepted the potatoes. As 
respondent failed to prove a breach of the warranty of merchantability, it is liable 
for the entire contract price. However, reparation award limited to damages claimed 
in the complaint. 

Andrew Y. Stanton, Presiding Officer. 

Complainant, pro se. 

Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,142.50 in con- 
nection with the sale of a truckload of potatoes to respondent in 
contemplation of interstate commerce. 


A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. 

Since the amount claimed as damages does not exceed $15,000.00, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) is applicable. Pursuant to such procedure, 
the report of investigation is considered part of the evidence, as are 
the verified complaint and answer. The parties were given an op- 
portunity to submit additional evidence in the form of verified 
statements and to file briefs. Complainant submitted an opening 
statement, respondent submitted an answering statement, and 


complainant submitted a statement in reply. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Anthony Farms, Inc., is a corporation whose ad- 
dress is P.O. Box 4, Scandinavia, Wisconsin. 
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2. Respondent, Bushman’s, Inc., is a corporation whose address is 
P.O. Box 8, Rosholt, Wisconsin. At the time of the transaction in- 


volved herein, respondent was licensed under the Act. 


3. On approximately August 29, 1984, complainant sold to re- 
spondent, in contemplation of interstate commerce, a truckload of 
potatoes consisting of 860 fifty pound bags of ten ounce minimum 
Russet Bakers at $4.375 per bag, for $3,762.50, f.o.b. It was agreed 
that the potatoes were “off-grade” because of the presence of 
hollow heart. There was never a firm agreement as to the percent- 
age of hollow heart to be contained by the potatoes. 

4. On August 29, 1984, respondent prepared a “Confirmation of 
Purchase” which reflected the contract terms set forth in Finding 
of Fact 3. The confirmation also stated the grade as being “off- 
grade russets.” 

5. The potatoes were shipped to respondent’s customer, who re- 
fused to accept them. Respondent than contacted a brokerage com- 
pany who found a receiver, Wood Bros. Produce, Columbia, South 
Carolina. The potatoes were accepted by respondent. 

6. Wood Bros. Produce had the potatoes inspected on September 
5, 1984, which revealed the following, in relevant part: 

Products Inspected: . . . Applicant’s agent states 860 bags. 


Condition of Load: Stacked on pallets applicant’s warehouse, 
State Farmers Market, Columbia, S.C. 


Temperature of Product: Various locations ranges from 49 de- 
grees F., to 52 degrees F. 


* * * * * * * 


Quality: Hach lot: Mature, clear, fairly bright, well to well 
shaped. Internal grade defects range from 10 to 40%, average 22% 
Hollow Heart. 

Condition: Each lot: Firm. No soft rot. 

Grade: Each lot: Fails to grade U.S. No. 2 account grade de- 
fects. 

Remarks: Inspection made on basis of U.S. No. 2 at applicant’s 
request. 

7. Wood Bros. Produce bought the potatoes from respondent for 
$2,150.00, from which respondent deducted $1,397.50 for freight, 
$100.00 for extra freight for diversion to the second receiver, 
$107.50 for brokerage for Wood Bros. Produce, and $107.00 for re- 
spondent’s brokerage. Respondent paid complainant the balance of 
$437.50. 
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8. Respondent has failed to pay complainant the difference be- 
tween the contract price of $3,762.50 and the $437.50 remitted, or 
$3,325.00. 


CONCLUSIONS 


It is undisputed that respondent purchased from complainant, on 
approximately August 29, 1984, 860 fifty pound bags of russet pota- 
toes at $4.375 per bag, for a total of $3,762.50. The parties agree 
that it was understood at the time of sale that the potatoes were 
off-grade because of the presence of hollow heart. This is indicated 
in respondent’s Confirmation of Purchase (Finding of Fact 4). How- 
ever, the employees of each firm who took part in the contract ne- 
gotiations, complainant’s Victor Anthony and respondent’s Darrell 
Koehler, have made contradictory sworn statements concerning the 
percentage of hollow heart which they agreed the potatoes would 
contain; Anthony claiming 20 to 25% and Koehler 5 to 10%. Other 
than these sworn statements, there is no evidence supporting the 
position of either party regarding the issue of the percentage of 
hollow heart contemplated by the contract. Therefore, we find that 
the only contract term relating to the quality of the potatoes was 
that they were to be off-grade. 

Complainant contends that when the potatoes arrived, it was in- 
formed that they contained an average of 40% hollow heart. Based 
on this representation, complainant asserts, it agreed to a change 
in the contract price to $3.00 per bag. Respondent denies that such 
a change was ever agreed to. Complainant has submitted an in- 
voice which shows a new price of $3.00 per bag, but respondent 
claims it never received it. Further, complainant does not allege 
that such invoice was ever sent. The burden of proving a change in 
the contract terms is upon the party asserting it. Joe Phillips, Inc. 
v. G & T Terminal Packaging Co., Inc., 42 Agric. Dec. 1199 (1983). 
We conclude that complainant has failed to meet its burden, and 
consequently that the original price terms were never changed. 

Although respondent claims that it informed complainant of the 
problem with the potatoes when they arrived at its receiver’s ware- 
house, respondent has not alleged that it specifically informed com- 
plainant that it was rejecting the potatoes. A rejection must be in 
clear unmistakable terms (Farm Market Service, Inc. v. Altertson’s 
Inc. a/t/a Southco Division, 42 Agric. Dec. 429 (1983)), and there is 
no evidence in the record that such a rejection was made by re- 
spondent. Therefore, respondent accepted the potatoes, and became 
liable for the contract price, less damages resulting from any 
breach of warranty. It is respondent’s burden to prove the breach 
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and damages by a preponderance of the evidence. Stonoca Farms 
Corporation v. S & S Produce Inc., 42 Agric. Dec. 937 (1983). 

Respondent is claiming that there was a breach of warranty be- 
cause the potatoes were affected by a percentage of hollow heart 
greater than that called for by the contract. A federal inspection of 
the potatoes upon arrival at the place of business of respondent’s 
customer, Wood Bros. Produce, shows an average of 22% hollow 
heart (Finding of Fact 6). We have determined that the parties 
agreed only that the potatoes were to be off-grade, without contem- 
plating any specific percentage of hollow heart. The condition of 
the potatoes upon arrival was certainly off-grade and thus in com- 
pliance with this contract term. However, in all contracts for the 
sale of produce there is also an implied warranty of merchantabil- 
ity, which means that the goods must be of merchantable quality. 
LaMantia-Cullum-Collier Enterprises, Inc. v. Syndex Corp. a/t/a 
Schoenmann Produce Company, 42 Agric. Dec. 651 (1983); U.C.C. 
§ 2-314. It is our conclusion that potatoes shipped as off-grade with 
22% average hollow heart at destination are merchantable. There 
was thus no breach of the implied warranty of merchantability by 
complainant. 

Since there was no breach of warranty by complainant, respond- 


ent became liable for the entire contract price of $3,762.50. Re- 
spondent has remitted $437.50, reducing its liability to $3,325.00. 
However, as complainant has only claimed $2,142.50 in its formal 
complaint, the reparation awarded herein will be limited to this 
amount. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,142.50, with interest thereon at 
the rate of 13 percent per annum from October 1, 1984, until paid. 

Copies of this order shall be served upon the parties. 
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MISCELLANEOUS REPARATION DECISIONS 


LEsTER DisTRIBUTING COMPANY v. BRUNO Dispoto Company. PACA 
Docket No. 2-6924. Decided on July 9, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $1,192.86 in connection with a 
transaction involving the shipment of nectarines in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated June 12, 1986, complainant notified the Department 
that an amicable settlement had been reached. Complainant, in its 
letter of June 12, 1986, authorized dismissal of its complaint filed 
herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


Four Star Tomato, Inc. v. Tomators, Inc. PACA Docket No. 2- 
6834. Decided on July 16, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.), an 
order was issued on May 16, 1986, requiring respondent to pay com- 
plainant $2,124.00, with 138% interest from June 1, 1984, until paid. 
By letter dated June 2, 1986, and received on June 5, 1986, respond- 
ent has asked us to reconsider the order of May 16, 1986. We have 
reviewed the May 16, 1986, Decision and Order and the record in 
the light of respondent’s June 2, 1986, letter. Upon review, we are 
of the opinion that respondent’s claims are without merit, and we 
conclude that our order of May 16, 1986, is amply supported by the 
evidence and by the law applicable thereto. Accordingly, respond- 
ent’s petition for reconsideration is dismissed without prior service 
upon complainant. 

The order of May 16, 1986, is reinstated, except that the repara- 
tion awarded therein shall be paid within 30 days from the date of 
this order. 
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Copies of this order shall be served upon the parties. 


Fruit MARKETING, INC. v. LOFCHIE, INC., a/t/a Bruce Co. PACA 
Docket No. 2-6857. Decided on July 16, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
RULING ON RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. § 499a et seg.) in 
which a Decision and Order was issued on May 1, 1986, awarding 
reparation against the respondent in the amount of $3,486.90 plus 
interest. Respondent has filed a timely petition for reconsideration, 
which automatically operated to stay the May 1, 1986, order. 

In its petition, respondent claims that the Decision and Order did 
not reflect its payment to complainant of $1,810.00. While such 
payment was noted in Finding of Fact 8, it was not reflected in the 
order. Therefore, the amount awarded complainant should be re- 
duced by $1,810.00 to $1,676.90. 

Respondent argues that the Decision and Order should have uti- 
lized the Market News quotations supplied by respondent in deter- 
mining the value of the peaches at issue if they had been as war- 
ranted, instead of relying on the contract price plus freight. Re- 
spondent acknowledges that there were no prices quoted for the 
date of acceptance, September 14, 1984, but claims that the average 
prices for September 12, and 19, 1984, should have been used. How- 
ever, the Market News figures put forward by respondent are not a 
sufficiently accurate reflection of the value the peaches should 
have had if they had been as warranted to justify their use. The 
peaches shipped were 660 lugs, 48/50 count, of California origin. 
The September 12 quotation, two days before respondent accepted 
the peaches at issue, shows California peaches, 48/50 count, in fair 
condition, at $7.00 to $10.00 per carton. The September 19 quota- 
tion shows only one lot of 48/50 count peaches in fair condition, at 
$7.00 to $8.00 per carton, which is obviously based on too few sales 
to have any legitimacy. The September 12 quotation, standing 
alone, is not an adequate indication of the market price on the date 
of acceptance. Therefore, the Decision and Order properly applied 
the contract price Plus freight. 
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ORDER 


The Decision and Order issued on May 1, 1986, is hereby amend- 
ed to reduce the award of reparation from respondent to complain- 
ant by $1,810.00, to $1,676.90, plus interest. This amount shall be 
paid within 30 days from the date of this order. 

Copies of this order shall be served upon the parties. 


FRESH WESTERN MARKETING, INC. v. BERRYMAN PropUucE, INC. 
PACA Docket No. 2-7171. Decided on July 16, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $1,272.20 in connection with 
transactions involving the shipment of mixed vegetables in inter- 
state commerce. 


A copy of the formal complaint was served on respondent. By 
letter dated June 17, 1986, complainant notified the Department 
that respondent tendered to complainant a check in full settlement 
of complainant’s claim. Complainant, in its letter of June 17, 1986, 
authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


THomAs G. VALENZUELA, d/b/a T.G. VALENZUELA PRODUCE v TEDDY 
Bertuca, d/b/a Teppy Bertuca Company. PACA Docket No. 
2-6710. Decided on August 7, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
RULING ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), a Deci- 
sion and Order was issued on June 23, 1986, awarding complainant 
$5,735.36 plus interest. Respondent has filed a petition for reconsid- 
eration on July 2, 1986, which automatically stayed the Decision 
and Order. 
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In its petition, respondent claims that the Decision and Order er- 
roneously found that a border inspection of transaction 4 did not 
take place. Respondent contends that the inspection did occur, as 
indicated by the inspection report in evidence. However, as stated 
in the Decision and Order, such report ‘on close examination, is 
merely a photocopy of respondent’s exhibit 22, the inspection per- 
taining to transaction 3.’”’ Conclusive proof of this is that both re- 
ports have the same certificate number, 106931. Therefore, there is 
no merit to the petition for reconsideration and it is hereby dis- 
missed. 

The automatic stay of the Decision and Order is hereby vacated 
and the Decision and Order is reinstated. The amount awarded 
therein, plus interest, shall be paid within 30 days from the date of 
this order. 


Propuce SprEciAuities, Inc., d/b/a Friepa’s Finest v. ORGANIC 
Farms, Inc. PACA Docket No. 2-7137. Decided on August 7, 
1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $1,512.00 in connection with a 
transaction involving the shipment of melons in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated June 23, 1986, complainant notified the Department 
that respondent tendered to complainant a check in full settlement 
of complainant’s claim. Complainant, in its letter of June 23, 1986, 
authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 
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Bup-Ricu Porato, Inc. v. SpapA DistrisuTiInG Co., Inc. PACA 
Docket No. 2-6855. Decided on August 12, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


In February of 1986, the Presiding Officer in this reparation pro- 
ceeding under the Perishable Agricultural Commodities Act of 1930 
received an unsigned draft copy of what purported to be a settle- 
ment of the cause of action which gave rise to this proceeding. 
Citing that material in a letter to the parties dated March 24, 1986, 
the Presiding Officer gave 30 days in which to show cause why the 
complaint in this proceeding should not be dismissed. No response 
to that letter has been received from the parties. Accordingly, the 
complaint and any and all counterclaims should be and are hereby 
dismissed. 

Copies of this order shall be served upon the parties. 


Muzxo Vea., Inc. v. SPADA DistrRiBUTING Co., INC., and/or Mur- 
PHY’S OvERSEAS U.S.A., INC., a/t/a MurpHy’s Overseas. PACA 
Docket No. 2-6887. Decided on August 12, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


In February of 1986, the Presiding Officer in this reparation pro- 
ceeding under the Perishable Agricultural Commodities Act of 1930 
received an unsigned draft copy of what purported to be a settle- 
ment of the cause of action which gave rise to this proceeding. 
Citing that material in a letter to the parties dated March 24, 1986, 
the Presiding Officer gave 30 days in which to show cause why the 
complaint in this proceeding should not be dismissed. No response 
to that letter has been received from the parties. Accordingly, the 
complaint and any and all counterclaims should be and are hereby 
dismissed. 

Copies of this order shall be served upon the parties. 
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Mikami Bros., a/t/a MIKAMI BROTHERS POTATOES v. MurRPHY’S 
Overseas U.S.A., INc., and/or SPADA DistriBuTING Co., INC. 
PACA Docket No. 2-6888. Decided on August 12, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


In February of 1986, the Presiding Officer in this reparation pro- 
ceeding under the Perishable Agricultural Commodities Act of 1930 
received an unsigned draft copy of what purported to be a settle- 
ment of the cause of action which gave rise to this proceeding. 
Citing that material in a letter to the parties dated March 24, 1986, 
the Presiding Officer gave 30 days in which to show cause why the 
complaint in this proceeding should not be dismissed. No response 
to that letter has been received from the parties. Accordingly, the 
complaint and any and all counterclaims should be and are hereby 
dismissed. 

Copies of this order shall be served upon the parties. 


P.J. TAGGARES COMPANY v. SPADA DISTRIBUTING Co., INc., and/or 
Murpny’s Overseas U.S.A., Inc. PACA Docket No. 2-6913. De- 
cided on August 12, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


In February of 1986, the Presiding Officer in this reparation pro- 
ceeding under the Perishable Agricultural Commodities Act of 1930 
received an unsigned draft copy of what purported to be a settle- 
ment of the cause of action which gave rise to this proceeding. 
Citing that material in a letter to the parties dated March 24, 1986, 
the Presiding Officer gave 30 days in which to show cause why the 
complaint should not be dismissed. On April 11, 1986, the Presiding 
Officer received a duplicate copy of a letter from counsel for com- 
plainant herein addressed to one of the parties to this litigation 
which noted complainant had yet to receive its share of the settle- 
ment proceeds. On May 15, 1986, the Presiding Officer contacted by 
telephone counsel for complainant who said receipt of the settle- 
ment proceeds was imminent. Inasmuch as nothing to the contrary 
has been received to date, the complainant and any and all coun- 
terclaims should be and are hereby dismissed. 
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Copies of this order shall be served upon the parties. 


Rosert L. Meyer, d/b/a Meyer ToMATOES v. Ray & Mascarl, INc. 
PACA Docket No. 2-6762. Decided on August 13, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $22,710.28 in connection with 
a transaction involving the shipment of tomatoes in interstate com- 
merce. 

A copy of the formal complaint was served on respondent. By 
letter dated June 27, 1986, complainant notified the Department 
that respondent tendered to complainant a check in full settlement 
of complainant’s claim. Complainant, in its letter of June 27, 1986, 
authorized dismissal of its complaint filed herein. 

Accordingly, the complaint is hereby dismissed. 

Copies of this order shall be served upon the parties. 


Tony D. Love and Patrick H. Rosates, d/b/a L&R ORcHARDS v. 
IMPERIAL Branps, Inc. PACA Docket No. 2-6901. Decided on 
August 14, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in connection with transactions in interstate 
commerce involving shipments of produce. A copy of the formal 
complaint was served upon respondent, and respondent has filed 
an answer thereto. 

Complainant, Tony D. Love and Patrick H. Rosales d/b/a L&R 
Orchards, is a partnership whose address is P.O. Box 971, Moultrie, 
Georgia. Respondent, Imperial Brands Inc., is a corporation whose 
address is P.O. Box Drawer 312, Lake Wales, Florida. Respondent 
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was licensed under the Act at the time of the transactions involved 
herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that respondent had filed in the 
United States Bankruptcy Court, Middle District of Florida, a vol- 
untary petition for liquidation pursuant to Chapter 7 of the Bank- 
ruptcy Act (11 U.S.C. §§ 701-766). 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 7 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed or dismissed. 

Copies hereof shall be served upon the parties. 


J. MAurRICcE SMITH, JR., d/b/a SmitH FARMS v. IMPERIAL BRANDS, 
Inc. PACA Docket No. 2-7017. Decided on August 14, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
of $76,633.12 against respondent in connection with transactions in 
interstate commerce involving shipments of peaches. A copy of the 
formal complaint was served upon respondent, and respondent has 
filed an answer thereto. 

Complainant, J. Maurice Smith, Jr. d/b/a Smith Farms, is a cor- 
poration whose address is P.O. Box 397, Johnston, South Carolina. 
Respondent, Imperial Brands Inc., is a corporation whose address is 
P.O. Box 312, Lake Wales, Florida. Respondent was licensed under 
the Act at the time of the transactions involved herein. 

Prior to the issuance of a Decision and Order in this proceeding, 
the Department was advised that respondent had filed in the 
United States Bankruptcy Court, Middle District of Florida, a vol- 
untary petition for liquidation pursuant to Chapter 7 of the Bank- 
ruptcy Act (11 U.S.C. §§ 701-766). 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
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§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 7 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed or dismissed. 


Copies hereof shall be served upon the parties. 


Aari-Pak Fruit Co. v. NicHo Propuce Co., Inc. and/or So. CEN- 
TRAL BROKERAGE, INc. PACA Docket No. 2-6723. Decided on 
August 18, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on June 27, 1986, awarding reparation 
to complainant in the amount of $2,232.00 with interest thereon at 
the rate of 138% per annum from December 1, 1983, until paid, 
against respondent Nicho Produce Co., Inc. By undated letter, re- 
ceived on July 16, 1986, by the Department, respondent Nicho 
Produce Co., Inc., has requested an extension of time to file for re- 
consideration, and indicated that it intended to file further evi- 
dence. It is noted that the Rules of Practice do not permit the 
taking of further evidence at this time, see 7 CFR 47.24(b). Howev- 
er, the respondent may file a petition to rehear, reargue, and re- 
consider pursuant to 7 CFR 47.24(a). Its undated letter is treated as 
a request for time to prepare such a petition. 

Accordingly, the order of June 27, 1986, is hereby stayed. Re- 
spondent’s petition shall be file within 15 days of its receipt of this 
order, and must be filed in quadruplicate. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s undated letter shall be served upon complainant and 
respondent So. Central Brokerage, Inc. 
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Rircto Propuce, Inc. v. MICHIGAN REPACKING AND PRODUCE Co. 
PACA Docket No. 2-6774. Decided on August 18, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seg.), a Decision 
and Order was issued on July 9, 1986, awarding reparation to the 
complainant in the amount of $11,709.00. By motion received July 
23, 1986, respondent has moved that this matter be reconsidered. 

Accordingly, the order of July 9, 1986 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant, along 
with this order. 


ANTHONY Popesta, INc. v. FopPIANO PACKING Co., INc. a/t/a JMB 


PackinG Co. PACA Docket No. 2-6916. Decided on August 18, 
1986. 


Decision by Donald A. Campbell, Judicial Officer. 


STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seqg.), a Decision 
and Order was issued on July 9, 1986, awarding reparation to the 
complainant in the amount of $5,449.91 By letter received August 
1, 1986, respondent has moved that this matter be reopened and re- 
considered. 

Accordingly, the order of July 9, 1986, is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reopen and reconsider. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant, along 
with this order. 
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REPARATION DEFAULT DECISIONS ISSUED BY 
DONALD A. CAMPBELL, JUDICIAL OFFICER 


Hatr Moon Fruit & Propuce Co. v. JAY-KEN Distrisutors INC. 
PACA Docket No. RD-86-302. Decided July 1, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$8,042.00 plus 13 percent interest per annum from October 1, 1985, 
until paid. 


Wo. N. FEINSTEIN & Co. Inc. v. S & K Farms Inc. PACA Docket 
No. RD-86-303. Decided July 1, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$271.00 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


ORO Fruit Co. v. FICOR MANUFACTURING COMPANY a/t/a BEA- 
TRICE CARAMEL ApPLE. PACA Docket No. RD-86-304. Decided July 
1, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$4,259.75 plus 13 percent interest per annum from October 1, 1985, 
until paid. 


Mazziz Farms SALEs Inc. v. WAYNE M. HatANaKA d/b/a Hata- 
NAKA Propuce. PACA Docket No. RD-86-305. Decided July 1, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,977.50 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


THE Tosi Company Inc. v. Untrep Pacxinc Co. PACA Docket No. 
RD-86-306. Decided July 1, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$3,305.27 plus 13 percent interest per annum from November 1, 
1985, until paid. 


Mitts DistriBuTING CoMPANY v. BEN VASQUEZ PropucE INc. PACA 
Docket No. RD-86-307. Decided July 2, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$31,014.60 plus 13 percent interest per annum from July 1, 1985, 
until paid. 
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J-B DistrisuTING Co. v. PREMIUM PrRopuUCE Corp. PACA Docket 
No. RD-86-308. Decided July 2, 1986. 


Respondent was ordered to pay complainant, as reparation, 


$44,775.00 plus 13 percent interest per annum from January 1, 
1986, until paid. 


WILLIAM H. Cuiapp d/b/a Top BILLING v. PREMIUM PRODUCE CoRP. 
PACA Docket No. RD-86-309. Decided July 2, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$3,533.96 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


FELTHAM GROWERS INC. v. BEACON PropucEe Co. PACA Docket No. 
RD-86-310. Decided July 2, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$12,523.00 plus 13 percent interest per annum from May 1, 1985, 


until paid. 


HunTER BrotHers INC. v. BRANTZ WHOLESALE Foops Inc. PACA 
Docket No. RD-86-311. Decided July 2, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$5,940.80 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


PisMO-OCEANO VEGETABLE EXCHANGE v. Martin Montes d/b/a M 
& M Propuce BrokeraGe. PACA Docket No. RD-86-312. Decided 
July 3, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$922.50 plus 13 percent interest per annum from April 1, 1985, 
until paid. 


Harvey Kaiser Inc. v. NAVARRA FarM Propuce Co. Inc. PACA 
Docket No. RD-86-313. Decided July 3, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$11,385.00 plus 13 percent interest per annum from January 1, 
1985, until paid. 
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BALLANTINE PropUCE CoMPANY INC. v. PANCHO’S PRODUCE Co. 
PACA Docket No. RD-86-314. Decided July 3, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,366.80 plus 13 percent interest per annum from September 1, 
1985, until paid. 


Cotton & Woop v. GEORGE’s Propuce INc. a/t/a MUNARI PRODUCE 
Co. PACA Docket No. RD-86-315. Decided July 3, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,744.68 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


Homer Noet E.uiott v. I.R. JEROME Company Ltp. PACA Docket 
No. RD-86-316. Decided July 3, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$42,960.56 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


Saras Inc. v. KENNETH A. DuMont d/b/a TRADEMASTERS INTERNA- 
TIONAL SERVICES Co. PACA Docket No. RD-86-317. Decided July 7, 
1986. 


Respondent was ordered to pay complainant, as reparation, 
$17,599.80 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


Mt. PLEASANT GRoweERS & Packers INC. a/t/a ISLAND TOMATO 
PACKERS v. BRUCE PRODUCE BROKERAGE Co. Inc. PACA Docket No. 
RD-86-318. Decided July 7, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,911.25 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


Det Monte BANANA CoMPANY v. MusHRooM GROWERS Ass’N SALES 
Co. PACA Docket No. RD-86-319. Decided July 7, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$790.58 plus 13 percent interest per annum from August 1, 1985, 
until paid. 
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Paciric Coast Fruit Co. v. WALLA WALLA PRODUCE COMPANY. 
PACA Docket No. RD-86-320. Decided July 10, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$7,174.70 plus 13 percent interest per annum from September 1, 
1985, until paid. 


G & K DistrisutinG Inc. v. WALLA WALLA PRODUCE COMPANY. 
PACA Docket No. RD-86-321. Decided July 10, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$10,722.45 plus 13 percent interest per annum from January 1, 
1986, until paid. 


HAwMAN Farms Inc. and Puituie A. HAWMAN d/b/a HERMISTON 
Potato v. WALLA WALLA Propuce Company. PACA Docket No. 
RD-86-322. Decided July 10, 1986. 


Respondent was ordered to pay complainant, as reparation, 


$1,457.50 plus 13 percent interest per annum from November 1, 
1985, until paid. 


Sunkist Growers Inc. v. Walla Walla Produce Company. PACA 
Docket No. RD-86-323. Decided July 10, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$3,060.00 plus 13 percent interest per annum from October 1, 1985, 
until paid. 


ORANGE Coast Propuce INc. v. WALLA WALLA PRODUCE COMPANY. 
PACA Docket No. RD-86-324. Decided July 10, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$11,465.90 plus 18 percent interest per annum from December 1, 
1985, until paid. 


RicHarp S. Brown Inc. v. WEINSTEIN PRopUCE SALEs Inc. PACA 
Docket No. RD-86-325. Decided July 11, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,836.00 plus 13 percent interest per annum from October 1, 1985, 
until paid. 
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CaLavo GROWERS OF CALIFORNIA v. A. J.’s PropuceE Co. Inc. PACA 
Docket No. RD-86-326. Decided July 11, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$3,483.00 plus 13 percent interest per annum from September 1, 
1985, until paid. 


OLp ORCHARD BRANDS INC. v. FIcoR MANUFACTURING COMPANY a/ 
t/a BEATRICE CARAMEL AppLE. PACA Docket No. RD-86-327. Decid- 
ed July 11, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$4,536.00 plus 13 percent interest per annum from December 1, 
1985, until paid. 


GriFFIN & BRAND OF MCALLEN INC. a/t/a INTERNATIONAL FROZEN 


Foops v. AG-MARKETING INc. PACA Docket No. RD-86-328. Decid- 
ed July 11, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$690.00 plus 13 percent interest per annum from January 1, 1986, 
until paid. 


Kipp VALENTINE d/b/a VALENTINE Farms v. LA Bet Farms INC. 
PACA Docket No. RD-86-329. Decided July 11, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$29,830.00 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


J.C. Watson CoMPANY v. NorRTHEAST PrRopUCE DEALERS. PACA 
Docket No. RD-86-330. Decided July 21, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$13,748.00 plus 13 percent interest per annum from December 1, 
1985, until paid. 


HANSHAW SALES v. FARMER SMITH’S WHOLESALE INc. PACA Docket 
No. RD-86-331. Decided July 21, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,540.00 plus 13 percent interest per annum from October 1, 1985, 
until paid. 
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M.J. Duer & CoMPANY v. FARMER SMITH’S WHOLESALE INc. PACA 
Docket No. RD-86-332. Decided July 21, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$5,120.50 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


RICHARD E. Brown Inc. v. WAYNE M. Hatanaka d/b/a W.H. Dis- 
TRIBUTING. PACA Docket No. RD-86-333. Decided July 21, 1986. 


Respondent was ordered to pay complainant, as reparation, 


$4,110.24 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


CoLtorapo Potato GROWERS EXCHANGE v. JOSEPH LICCIARDELLO 
Sons Inc. PACA Docket No. RD-86-334. Decided July 21, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,376.16 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


JOHN W. Stone INc. v. Sam Compton PropuceE Co. Inc. PACA 
Docket No. RD-86-335. Decided July 23, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$118,733.50 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


Sau.sBpuRY Bros. Inc. v. BAKKER SALES INCORPORATED. PACA 
Docket No. RD-86-336. Decided July 28, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$12,800.00 plus 13 percent interest per annum from October 1, 
1985, until paid. 


GRIFFIN & BRAND OF MCALLEN INC. a/t/a INTERNATIONAL FROZEN 
Foops v. BAKKER SALES INCORPORATED. PACA Docket No. RD-86- 
337. Decided July 23, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$10,342.92 plus 13 percent interest per annum from February 1, 
1986, until paid. 
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DANNY DANENBERT v. BEACON PropucE Co. PACA Docket No. RD- 
86-338. Decided July 23, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$4,725.00 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


Davin FAGERBERG, JR. d/b/a FAGERBERG Prop. Co. v. BEACON 
Propuce Co. PACA Docket No. RD-86-339. Decided July 23, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$7,400.00 plus 13 percent interest per annum from September 1, 
1985, until paid. 


C.H. Rosinson ComPANny v. J.D.C. ENTERPRISES INC. d/b/a ROGERS 
Propuce Company. PACA Docket No. RD-86-340. Decided July 25, 
1986. 


Respondent was ordered to pay complainant, as reparation, 
$84,610.37 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


CaSCADIAN Fruit SuHippers Inc. v. J.D.C. ENTERPRISES INC. d/b/a 
Rocers Propuce Company. PACA Docket No. RD-86-341. Decided 
July 25, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$3,002.20 plus 13 percent interest per annum from April 1, 1985, 
until paid. 


WALKER Propuce Inc. v. Farr Way Packine Inc. PACA Docket 
No. RD-86-342. Decided July 25, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$21,437.50 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


INTERNATIONAL FRUITS AND VEGETABLES INC. v. M & M DistRIBU- 
tors. PACA Docket No. RD-86-343. Decided July 25, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$14,192.00 plus 13 percent interest per annum from July 1, 1985, 
until paid. 
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Ricuarp S. Brown Inc. v. Paciric Coast PRopuCE BROKERAGE. 
PACA Docket No. RD-86-344. Decided July 25, 1986. 


Respondent was ordered to pay complainant, as reparation, 


$20,284.50 plus 13 percent interest per annum from December 1, 
1985, until paid. 


J.R. Brooxs & Son Inc. v. SoutH FLorRIDA GROWERS ASSOCIATION 
Inc. PACA Docket No. RD-86-346. Decided July 28, 1986. 


Respondent was ordered to pay complainant, as reparation, 


$89,444.99 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


GERALD E. MANN v. BruCcE PRODUCE BROKERAGE Co. INc. PACA 
Docket No. RD-86-347. Decided July 28, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$2,994.60 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


UI Group Inc. v. CENTRAL PRopUCE and/or NATIONAL PRODUCE 
Distrisutors Inc. PACA Docket No. RD-86-348. Decided July 28, 
1986. 


Respondent was ordered to pay complainant, as reparation, 
$10,168.41 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


MartTIN Propuce Co. INc. v. GENE GUERRA Propuce Co. and/or 
GUERRA BrotTHERS Propuce. PACA Docket No. RD-86-349. Decided 
July 28, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$7,290.00 plus 13 percent interest per annum from May 1, 1985, 
until paid. 

ANDERSON PropucE Int’L. INc. v. BRUCE PRODUCE BROKERAGE Co. 
Inc. PACA Docket No. RD-86-352. Decided July 31, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$2,784.03 plus 13 percent interest per annum from May 1, 1985, 
until paid. 
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J.S. McManus Propuce Co. Inc. v. BRucE PropUCE BROKERAGE Co. 
Inc. PACA Docket No. RD-86-353. Decided July 31, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$8,477.95 plus 13 percent interest per annum from March 1, 1985, 
until paid. 


WorRLEY AND McCuLLouGH INc. v. EUFEMIO GUERRA and TOMAS 
GUERRA, JR. d/b/a GUERRA BROTHERS Propuce. PACA Docket No. 
RD-86-354. Decided July 31, 1986. 


Respondent was ordered to pay complainant, as reparation, 


$2,709.70 plus 13 percent interest per annum from April 1, 1985, 
until paid. 


CROSETTI FROZEN Foops INc. v. BAKKER SALES INCORPORATED. PACA 
Docket No. RD-86-355. Decided August 1, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$9,804.48 plus 13 percent interest per annum from December 1, 
1985, until paid. 


Mitton Pou os Inc. v. Paciric Dynasty Foops Inc. PACA Docket 
No. RD-86-356. Decided August 1, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$7,087.50 plus 13 percent interest per annum from December 1, 
1985, until paid. 


TExAS DIsTRIBUTING Co. INc. v. J.D.C. ENTERPRISES INC. d/b/a 
Rocers Propuce Company. PACA Docket No. RD-86-357. Decided 
August 1, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$18,837.60 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


Cactus Distrisutors Inc. v. NortHwest PropucE DEALERS INC. 
PACA Docket No. RD-86-359. Decided August 1, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$2,109.75 plus 13 percent interest per annum from November 1, 
1985, until paid. 


Stx L’s Packinc Company Inc. v. BoLER Farms. PACA Docket No. 
RD-86-362. Decided August 4, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,851.25 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


H & R Farms v. JAMco Farms. PACA Docket No. RD-86-363. De- 
cided August 4, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$7,932.88 plus 13 percent interest per annum from June 1, 1985, 
until paid. 


INTERNATIONAL A.G. INc. v. Patrick H. Sincietary d/b/a P.H. 


SINGLETARY & Sons. PACA Docket No. RD-86-365. Decided August 
4, 1986. 


Respondent was ordered to pay complainant, as reparation, 


$9,884.50 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


CoAsTAL BERRY Corp. v. JOHN H. Moncovicu d/b/a JOHN MOoNco- 
vicH Co. PACA Docket No. RD-86-366. Decided August 4, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,238.40 plus 13 percent interest per annum from July 1, 1985, 
until paid. 


GREEN VALLEY Farms INc. v. TRAYMAN INc. PACA Docket No. RD- 
86-358. Decided August 7, 1986. 

Respondent was ordered to pay complainant, as reparation, 
$12,240.00 plus 13 percent interest per annum from July 1, 1985, 
until paid. 
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J-B DistrisuTING Co. v. JOSEPH PINTO d/b/a JoE Pinto & Son. 
PACA Docket No. RD-86-368. Decided August 18, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$6,987.10 plus 13 percent interest per annum from September 1, 
1985, until paid. 


WALKER Propuce INc. v. BEACON Propuce Co. PACA Docket No. 
RD-86-369. Decided August 18, 1986. 


Respondent was ordered to pay complainant, as reparation, 


$80,381.25 plus 13 percent interest per annum from May 1, 1985, 
until paid. 


Hetms Potato Co. v. OWEN PropucE Inc. PACA Docket No. RD- 
86-371. Decided August 18, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$447.29 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


HERBERT L. STELLY Propuce v. DarsBy’s Propuce. PACA Docket 
No. RD-86-373. Decided August 18, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$11,928.10 plus 13 percent interest per annum from January 1, 
1986, until paid. 


T & M Propuce Foop CorRPoRATION v. GREEN VALLEY Co. INC. 
PACA Docket No. RD-86-374. Decided August 19, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$10,048.65 plus 13 percent interest per annum from November 1, 
1985, until paid. 


Tom LANGE Company INc. v. ANNICELLI Fruit & Propuce Co. 
PACA Docket No. RD-86-375. Decided August 19, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$50,165.35 plus 13 percent interest per annum from November 1, 
1985, until paid. 
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FRUDDEN Propuce Inc. v. INTER-TEX ENTERPRISES INc. PACA 
Docket No. RD-86-376. Decided August 19, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$5,062.50 plus 13 percent interest per annum from November 1, 
1985, until paid. 


MI.ts DistTRIBUTING COMPANY v. INTER-TEX ENTERPRISES INc. PACA 
Docket No. RD-86-377. Decided August 19, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$580.00 plus 13 percent interest per annum from November 1, 1985, 
until paid. 


Santo ToMAS PRODUCE ASSOCIATION v. INTER-TEX ENTERPRISES INC. 
PACA Docket No. RD-86-378. Decided August 20, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,655.00 plus 13 percent interest per annum from November 1, 
1985, until paid. 


ZINNO FARMS INCORPORATED v. INTER-TEX ENTERPRISES INc. PACA 
Docket No. RD-86-379. Decided August 20, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$4,865.00 plus 13 percent interest per annum from December 1, 
1985, until paid. 


Dynasty Farms Inc. v. ANTHONY J. MOREALE, JR. d/b/a PAcIFIc 
Coast PropucE BroKERAGE. PACA Docket No. RD-86-380. Decided 
August 20, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$7,846.25 plus 13 percent interest per annum from November 1, 
1985, until paid. 


Vic Mauns Inc. v. FARMER SMITH’S WHOLESALE INc. PACA Docket 
No. RD-86-381. Decided August 20, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$24,648.75 plus 13 percent interest per annum from September 1, 
1985, until paid. 
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GERAWAN Foops Inc. v. BAKKER SALES INCORPORATED. PACA 
Docket No. RD-86-382. Decided August 21, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$36,809.73 plus 13 percent interest per annum from August 1, 1985, 
until paid. 


PanpDo. Bros. INc. v. NORTHEAST PropucE DEALERS Inc. PACA 
Docket No. RD-86-383. Decided August 21, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$10,518.30 plus 13 percent interest per annum from December 1, 
1985, until paid. 


Mip-VALLEY SALES CORPORATION v. NORTHEAST PRODUCE DEALERS 
Inc. PACA Docket No. RD-86-384. Decided August 21, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,467.60 plus 13 percent interest per annum from January 1, 1986, 
until paid. 


Fioriwa Crry Propuce Inc. v. FRANK W. DELEGAL, JR. d/b/a 
FRANK DELEGAL, Jr. PACA Docket No. RD-86-385. Decided August 
21, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$15,037.75 plus 13 percent interest per annum from December 1, 
1985, until paid. 


STANDARD Fruit & VEGETABLE Co. INc. v. DANIEL & Son FRrurt Co. 
PACA Docket No. RD-86-387. Decided August 22, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$7,664.20 plus 13 percent interest per annum from December 1, 
1985, until paid. 


Tony VITRANO CoMPANY v. INTERSTATE Propuce Inc. PACA Docket 
No. RD-86-388. Decided August 22, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$11,378.25 plus 13 percent interest per annum from May 1, 1985, 
until paid. 
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Dew-Gro Inc. a/t/a CENTRAL West PRODUCE v. VINCENT D. 
MAENzA d/b/a VINCENT MAENZA BANANA Co. PACA Docket No. 
RD-86-389. Decided August 22, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$5,459.69 plus 13 percent interest per annum from November 1, 
1985, until paid. 


Bonita Packinc Co. a/t/a BETTERAVIA FARMS v. VINCENT D. 
MAENZzA d/b/a VINCENT MAENZA BANANA Co. PACA Docket No. 
RD-86-390. Decided August 25, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$3,023.50 plus 13 percent interest per annum from November 1, 
1985, until paid. 


SEABROOK BroTHERS & Sons Inc. v. BAKKER SALES INc. PACA 
Docket No. RD-86-391. Decided August 25, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$13,621.44 plus 13 percent interest per annum from September 1, 
1985, until paid. 


Dew-Gro Inc. a/t/a CENTRAL WEST PRODUCE v. LEGEIS PRODUCE 
Corp. PACA Docket No. RD-86-392. Decided August 25, 1986. 


Respondent was ordered to pay complainant, as reparation, 


$24,585.00 plus 13 percent interest per annum from December 1, 
1985, until paid. 


Source Propuce DistrisuTiInG Co. v. AMIGO PropucE Co. INC. 
PACA Docket No. RD-86-394. Decided August 26, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$178.68 plus 13 percent interest per annum from May 1, 1985, until 
paid. 


At Harrison ComMpaANy Distrisutors v. Dixie PRODUCE SALES. 
PACA Docket No. RD-86-396. Decided August 26, 1986. 
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Respondent was ordered to pay complainant, as reparation, 
$9,892.65 plus 13 percent interest per annum from February 1, 
1986, until paid. 


Sun Wor Lp INTERNATIONAL INC. v. RONALD G. Musto d/b/a Musto 
Propuce Company. PACA Docket No. RD-86-370. Decided August 
28, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$6,597.50 plus 13 percent interest per annum from January 1, 1985, 
until paid. 


C&C ENTERPRISES INc. v. Patrick H. SINGLETARY d/b/a P.H. Sin- 
GLETARY & Sons. PACA Docket No. RD-86-397. Decided August 28, 
1986. 


Respondent was ordered to pay complainant, as reparation, 


$24,587.87 plus 13 percent interest per annum from April 1, 1985, 
until paid. 


Tom LANGE Company Inc. v. MELON PropuceE Inc. PACA Docket 
No. RD-86-398. Decided August 28, 1986. 
Respondent was ordered to pay complainant, as reparation, 


$95,331.50 plus 13 percent interest per annum from February 1, 
1986, until paid. 


NORTHWEST PRODUCE EXPRESS v. WALLA WALLA PRODUCE COMPANY. 
PACA Docket No. RD-86-399. Decided August 28, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$14,405.22 plus 13 percent interest per annum from February 1, 
1986, until paid. 


Dimare Bros. Inc./NEw ENGLAND Farms v. S. NAIMAN & Sons 
Inc. PACA Docket No. RD-86-400. Decided August 29, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$1,818.50 plus 13 percent interest per annum from November 1, 
1985, until paid. 
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TaGus RANCH PACKING CoMPANY INC. v. WALLA WALLA PRODUCE 
Company. PACA Docket No. RD-86-401. Decided August 29, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$13,010.80 plus 13 percent interest per annum from February 1, 
1986, until paid. 


SunspPICcED INc. v. WALLA WALLA PropucE Company. PACA Docket 
No. RD-86-402. Decided August 29, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$941.25 plus 13 percent interest per annum from December 1, 1985, 
until paid. 


NortTON BROKERAGE CoMPANY Inc. v. Lyco Foop Propucts. PACA 
Docket No. RD-86-403. Decided August 29, 1986. 


Respondent was ordered to pay complainant, as reparation, 
$5,785.00 plus 13 percent interest per annum from September 1, 


1985, until paid. 
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MISCELLANEOUS REPARATION DEFAULT DECISIONS 


NIKADEMOs DISTRIBUTING CoMPANY, INC. v. BOLIVAR G. GAMEZz d/b/ 
a Rosit INTERNATIONAL. PACA Docket No. RD-86-295. Decided 
on July 30, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on June 18, 1986, awarding reparation to the 
complainant in the amount of $12,327.75. By telegram received 
July 8, 1986, respondent has moved that this matter be reopened. 

Accordingly, the order of June 18, 1986 is hereby stayed. Com- 
plainant may have ten (10) days from receipt of this order to file an 
answer to the petition to reopen. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant, along 
with the order. 


Vat-Mex Fruit Company, Inc. v. LA PREFERIDA OF TExAsS, INC. 
PACA Docket No. RD-86-294. Decided on August 12, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seqg.), the respondent 
failed to file a timely answer. However, prior to the issuance of a 
Default Order, respondent filed a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to section 
47.25 of the Rules of Practice (7 CFR 47.25(e)). 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed with’ . a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 A.D. 790 (1957). Accordingly, respondent’s default in the 
filing of an answer is set aside and respondent will have 15 days 
from the receipt of this order to submit an answer. 

Copies of this order shall be served upon the parties. 
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Horace T. Hommes AND Sons v. IMPERIAL BRANDs, Inc. PACA 
Docket No. RD-86-364. Decided on August 14, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
of $280,000.00 against respondent in connection with transactions 
in interstate commerce involving shipments of peaches. A copy of 
the formal complaint was served upon respondent, and respondent 
has not filed an answer thereto. 

Complainant, Horace T. Holmes and Son, is a partnership whose 
address is Route 2, Box 111-B, Trenton, South Carolina. Respond- 
ent, Imperial Brands Inc., is a corporation whose address is P.O. 
Drawer 312, Lake Wales, Florida. Respondent was licensed under 
the Act at the time of the transactions involved herein. 

Prior to the issuance of a Default Order in this proceeding, the 
Department was advised that respondent had filed in the United 
States Bankruptcy Court, Middle District of Florida, a voluntary 
petition for liquidation pursuant to Chapter 7 of the Seney 
Act (11 U.S.C. §§ 701-766). 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 7 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed or dismissed. 

Copies hereof shall be served upon the parties. 


THE Tosi Company, INc. v. UNITED PackinG Co. PACA Docket No. 
RD-86-306. Decided on August 15, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
and Order was issued on July 1, 1986, awarding reparation to the 
complainant in the amount of $3,305.27. By motion received July 
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30, 1986, respondent has moved that this matter be reopened after 
default. 

Accordingly, the order of July 1, 1986 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reopen after default. 

Copies of this order shall be served upon the parties. A copy of 
respondent’s petition shall be served upon the complainant, along 
with this order. 


SuNRISE Propuce Inc. v. AL L. Voct d/b/a Voct Propuce Co. 
PACA Docket No. RD-86-345. Decided on August 27, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
of $9,922.50 against respondent in connection with transactions in 
interstate commerce involving shipments of onions. A copy of the 
formal complaint was served upon respondent, and respondent has 
failed to file an answer thereto. 

Complainant, Sunrise Produce, Inc., is a corporation whose ad- 
dress is P.O. Box 345, Payette, Idaho. Respondent, Al L. Vogt d/b/a 
Vogt Produce Co., is an individual whose address is 706 Arthur 
Street, Caldwell, Idaho. Respondent was licensed under the Act at 
the time of the transactions involved herein. 

Prior to the issuance of a Default Order in this proceeding, the 
Department was advised that respondent had filed in the United 
States Bankruptcy Court, District of Idaho, a voluntary petition for 
bankruptcy pursuant to Chapter 7 of the Bankruptcy Act (11 
U.S.C. § 701 et seq.). 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 7 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed or dismissed, or that the debts have been discharged. 

Copies hereof shall be served upon the parties. 
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ADAMS PACKING ASSOCIATION INC. v. PREMIUM PRODUCE CoRP. 
PACA Docket No. RD-86-350. Decided on August 27, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks reparation 
of $12,791.85 against respondent in connection with transactions in 
interstate commerce involving shipments of fruits. A copy of the 
formal complaint was served upon respondent, and respondent has 
failed to file an answer thereto and is in default. 

Complainant, Adams Packing Association, Inc., is a corporation 
whose address is P.O. Box 37, Auburndale, Florida. Respondent, 
Premium Produce Corp., is a corporation whose address is 161 
Hunts Point Terminal Market, Bronx, New York. Respondent was 
licensed under the Act at the time of the transactions involved 
herein. 

Prior to the Default Order in this proceeding, the Department 
was advised that there had been filed in the United States Bank- 
ruptcy Court, Southern District of New York regarding respondent, 
an involuntary petition pursuant to Chapter 7 of the Bankruptcy 
Act (11 U.S.C. §§ 701 et seq.). 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a petition under the Bankruptcy 
Code has been filed. Therefore, in accordance with 11 U.S.C. § 362, 
this reparation proceeding is hereby continued until the Depart- 
ment receives proper notification that the Chapter 7 proceeding 
now pending in the United States Bankruptcy Court has been 
closed, or dismissed. 

Copies hereof shall be served upon the parties. 


Vec-A-Mix v. PREMIUM PrRopucE Corp. PACA Docket No. RD-86- 
351. Decided on August 27, 1986. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER (CONTINUANCE) 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
of $4,102.55 against respondent in connection with transactions in 
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interstate commerce involving shipments of vegetables. A copy of 
the formal complaint was served upon respondent, and respondent 
has failed to filed an answer thereto and is in default. 

Complainant, Veg-A-Mix, is a corporation whose address is P.O. 
Box 1186, Castroville, California. Respondent, Premium Produce 
Corp., is a corporation whose address is 161 Hunts Point Terminal 
Market, Bronx, New York. Respondent was licensed under the Act 
at the time of the transactions involved herein. 

Prior to the Default Order in this proceeding, the Department 
was advised that there had been filed in the United States Bank- 
ruptcy Court, Southern District of New York regarding respondent, 
an involuntary petition pursuant to Chapter 7 of the Bankruptcy 
Act (11 U.S.C. §§ 701 et seq.). 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed a petition under 
the Bankruptcy Code has been filed. Therefore, in accordance with 
11 U.S.C. § 362, this reparation proceeding is hereby continued 
until the Department receives proper notification that the Chapter 
7 proceeding now pending in the United States Bankruptcy Court 
has been closed, or dismissed. 


Copies hereof shall be served upon the parties. 
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DISCIPLINARY DECISIONS 


In re: PENINSULA SutppinG INc., and GLENN L. Giro. P.Q. Docket 
No. 215. Decided on July 7, 1986. 


Movement of pork, originating in Spain, into Louisiana—Violation of Animal and 
Plant Health Inspection Act—Civil penalty—Consent. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION AS TO PENINSULA SHIPPING INC. AND GLENN. L. 
GIRO 


This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Peninsula Shipping, Inc. and Glenn L 
Giro, violated the Act and regulations promulgated thereunder (9 
C.F R. Part 94). Peninsula Shipping Inc., Glenn L. Giro, and the 
complainant agree that this proceeding should be terminated by 
entry of the Consent Decision set forth below and agree to the fol- 
lowing stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, Peninsula Shipping Inc. and Glenn L. Giro, 
admit specifically that the Secretary of the United States Depart- 
ment of Agriculture has jurisdiction in this matter, neither admit 
nor deny the remaining allegation in the complaint, sdmit to the 
Findings of Fact set forth below, and waive: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Peninsula Shipping Inc and Glenn L. Giro, also waive any 
action against the United States Department of Agriculture under 
the Equal Access to Justice Act of 1980 (5 U.S C. § 504 et seg.) for 
fees and other expenses incurred by them in connection with this 
proceeding. 


FINDINGS OF FACT 


1. Peninsula Shipping Inc., respondent, is a company whose ad- 
dress is 4612 Magazine Street., New Orleans, Louisiana 70115. 

2. Glenn L Giro, respondent is an individual whose address is 307 
West Street, Jean Baptist’ Charlmette, Louisiana 70043. 
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3. On or about March 15, 1985, the respondents entered into 
Baton Rouge, Louisiana, pork products, that is, ham, which origi- 
nated from Spain. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


Respondent Peninsula Shipping Inc. is assessed a civil penalty of 
seven hundred fifty dollars ($750) and respondent Glenn L. Giro is 
assessed a civil penalty of one hundred twenty five dollars ($125). 
The civil penalties shall be paid by certified checks or money 
orders payable, to “The Treasurer of the United States,” and shall 
be sent to Kris H. Ikejiri, Office of the General Counsel, Room 2422 
South Building, United States Department of Agriculture, Wash- 
ington, D.C. 20250-1400, on or before June 30, 1986. 

This Order shall become effective on the day it is filed by the ad- 
ministrative law judge with the Hearing Clerk. 


In re: Mipas Navication, Ltp. P.Q. Docket No. 170. Decided on 
July 9, 1986. 


British ship—Delinquent in foreign garbage containment—Violation of Plant 
Quarantine Act—Civil penalty—Answer to complaint not filed. 


Andrea Bateman, for complainant. 
Angelakos, Ltd, Barbican, London, for respondent. 


Decision by Donald A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 


This is a proceeding under the Act of February 2, 1903, as 
amended (21 U.S.C. §§111, 120), the Plant Quarantine Act, as 
amended (7 U.S.C. § 151 et seg.), and the Federal Plant Pest Act, as 
amended (7 U.S.C. § 150aa et seg.), in which Administration Law 
Judge Edward H. McGrail (ALJ) filed an initial Decision and Order 
on April 23, 1986, assessing a civil penalty of $500 against respond- 
ent after respondent failed to file a timely answer. 

On May 10, 1986, respondent appealed to the Judicial Officer, to 
whom final administrative authority to decide the Department’s 
cases subject to 5 U.S.C. §§ 556 and 557 has been delegated (7 CFR 
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§ 2.35). On July 2, 1986, the case was referred to the Judicial Offi- 
cer for decision. 

Based upon a careful consideration of the record, the initial Deci- 
sion and Order is adopted as the final Decision and Order in this 
case, except that the effective date of the order is changed in view 
of the appeal. Additional conclusions by the Judicial Officer follow 
Judge McGrail’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Act of February 2, 
1908, as amended (21 U.S.C. §§ 111 and 120), the Federal Plant Pest 
Act, as amended (7 U.S.C. § 150aa et seg.), and the Act of August 
20, 1912 (Plant Quarantine Act), as amended (7 U.S.C. §§ 151-164a 
and 167) (Acts) by a complaint issued by the Administrator of the 
Animal and Plant Health Inspection Service, United States Depart- 
ment of Agriculture. The complaint was filed with the Hearing 
Clerk on December 27, 1985. The complaint alleged that the re- 
spondent violated sections 330.400(b)(1) and 94.5(b)(1) of the regula- 
tions (7 CFR § 330.400(b)\(1) and 9 CFR § 94.5(b)(1)). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the Acts were served by the Hearing Clerk, by cer- 
tified mail, upon respondent on January 7, 1986. On February 3, 
1986, respondent was sent, by regular mail, a notice that its answer 
had not been received by the Hearing Clerk in the allotted time. 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed with 
the Hearing Clerk within twenty (20) days after service of the com- 
plaint, and that failure to deny or otherwise respond to the allega- 
tions in the complaint and request an oral hearing would consti- 
tute an admission of such allegations and a waiver of such hearing. 
More than twenty (20) days have elapsed since respondent was 
served with the complaint in question. Respondent has not filed an 
answer to date. This Decision and Order, therefore, is issued pursu- 


1 The position of Judicial Officer was established pursuant to the Act of April 4, 
1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 
3219 (1953), reprinted in 5 U.S.C. app. at 1068 (1982). The Department’s present Judi- 
cial Officer was appointed in January 1971, having been involved with the Depart- 
ment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 years’ 
appellate litigation relating to appeals from the decisions of the prior Judicial Offi- 
cer; and 8 years as administrator of the Packers and Stockyards Act regulatory pro- 
gram). 
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ant to sections 1.136 and 1.139 of the Rules of Practice applicable to 
this proceeding (7 CFR §§ 1.136 and 1.139). 

Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


FINDINGS OF FACT 


1. Midas Navigation, Ltd., herein referred to as the respondent, 
is a company whose address is City Bank House, 3rd Floor, 16122 
Baltic Street, London, ECl Y-OXA, England, and who is the owner 
of the ship CY M/V Guardian. 

2. Midas Navigation, Ltd.’s agent for the purpose of service of 
process of this decision and order is Barber Steamship Lines, Inc., 
whose address is 307 Tchoupitoulas Street, New Orleans, Louisiana 
70130. 

3. On or about October 8, 1985, the respondent, on its ship the 
CY M/V Guardian, which arrived in New Orleans, Louisiana after 
being in Alexandria, Egypt, violated section 330.400(b)(1) of the reg- 
ulations (7 CFR § 330.400(b)(1)) and section 94.5(b)(1) of the regula- 
tions (9 CFR § 94.5(b)(1)), because the ship had foreign origin gar- 
bage on board which was not contained in tight, leakproof covered 
receptacles, as required. 


CONCLUSION 


By reason of the facts in the finding of fact set forth above, re- 
spondent has violated the Act and regulations promulgated there- 
under. Therefore, the following Order is issued. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Department’s rules of practice governing formal adju- 
dicatory administrative proceedings instituted by the Secretary, a 
respondent’s failure to file an answer with the Hearing Clerk 
within 20 days after service of the complaint constitutes an admis- 
sion of the allegations in the complaint and a waiver of hearing. 
Specifically, the rules of practice provide (7 CFR §§ 1.136(a)-(c), 
.139): 

§ 1.1386 Answer. 


(a) Filing and service. Within 20 days after the service of 
the complaint . . . the respondent shall file with the Hear- 
ing Clerk an answer signed by the respondent or the attor- 
ney of record in the proceeding. . . . 


(b) Contents. The answer shall: (1) Clearly admit, deny, 
or explain each of the allegations of the Complaint and 
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shall clearly set forth any defense asserted by the respond- 
ent; or 


(2) State that the respondent admits all the facts alleged 
in the complaint; or 


(3) State that the respondent admits the jurisdictional al- 
legations of the complaint and neither admits nor denies 
the remaining allegations and consents to the issuance of 
an order without further procedure. 


(c) Default. Failure to file an answer within the time 
provided under § 1.136(a) shall be deemed, for purposes of 
the proceeding, an admission of the allegations in the 
Complaint, and failure to deny or otherwise respond to an 
allegation of the Complaint shall be deemed, for purposes 
of the proceeding, an admission of said allegation, unless 
the parties have agreed to a consent decision pursuant to 
§ 1.138. 


* * * * * * * 


§ 1.1389 Procedure upon failure to file an answer or ad- 
mission of facts. 


The failure to file an answer, or the admission by the 
answer of all the material allegations of fact contained in 
the complaint, shall constitute a waiver of hearing. Upon 
such admission or failure to file, complainant shall file a 
proposed decision, along with a motion for the adoption 
thereof, both of which shall be served upon the respondent 
by the Hearing Clerk. 


Within 20 days after service of such motion and pro- 
posed decision, the respondent may file with the Hearing 
Clerk objections thereto. If the Judge finds that meritori- 
ous objections have been filed, complainant’s Motion shall 
be denied with supporting reasons. If meritorious objec- 
tions are not filed, the Judge shall issue a decision without 
further procedure or hearing. 


The complaint in this case contained allegations identical in all 
material respects to the findings of fact, supra, and advised re- 
spondent that complainant was seeking a $500 civil penalty. The 
complaint advised respondent that an answer must be filed with 
the Hearing Clerk within 20 days, as follows (Complaint at 2): 
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WHEREFORE, it is hereby ordered that for the purpose 
of determining whether or not respondent has, in fact, vio- 
lated the Act and regulations promulgated thereunder, 
this complaint shall be served upon the respondent. The 
respondent shall have twenty (20) days after receipt of this 
complaint in which to file an answer with the Hearing 
Clerk, United States Department of Agriculture, Washing- 
ton, D.C. 20250, in accordance with the applicable Rules of 
Practice (7 CFR § 380.1, 7 CFR § 1.136, and 9 CFR § 70.1). 
Failure to deny or otherwise respond to any allegation in 
this complaint shall constitute an admission of such allega- 
tion. Failure to file an answer within the time allowed 
therefor shall constitute an admission of the allegations in 
this complaint and a waiver of hearing. 


In addition, the letter from the Hearing Clerk serving a copy of 
the complaint on respondent expressly advised respondent of the 
effect of failure to file an answer with the Hearing Clerk within 20 
days. The letter states: 


In accordance with the rules of practice governing proceed- 
ings under the Act, a copy of which is enclosed, you will 
have 20 days from the receipt of this letter within which 
to file with the Hearing Clerk an original and three copies 
of your answer. Your answer should contain a definite 
statement of the facts which constitute the grounds of de- 
fense, and should specifically admit, deny or explain each 
of the allegations of the complaint. Failure to file an 
answer to or plead specifically to any allegation of the 
complaint shall constitute an admission of such allegation. 


Within the same time allowed for the filing of your 
answer, you may, if you wish, request an oral hearing. 
Failure to file such a request will constitute a waiver, on 
your part, of oral hearing. 

The return receipt card shows that respondent was served with a 
copy of the complaint on January 7, 1986. Respondent’s answer 
was, therefore, required to be filed with the Hearing Clerk by Jan- 
uary 27, 1986. However, respondent’s letter which it sought to have 
considered as an answer was not received by the Hearing Clerk 
until March 14, 1986, well beyond the allotted time. Since respond- 
ent failed to file an answer within the specified time period, the 
default Decision and Order was properly issued in this case. Al- 
though on rare occasions default decisions have been set aside for 
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good cause shown or where complainant did not object,? respondent 
has shown no basis for setting aside the default decision here.® 

In addition, respondent’s (untimely) answer does not deny the al- 
legations of the complaint, but, rather, “accept{s] the allegations of 
the Complaint” (Answer at 2). Hence the answer, even if timely 
filed, would have warranted the issuance of the default decision, 
under the rules quoted above. 

The requirement in the Department’s rules of practice that re- 
spondent deny or explain any allegation of the complaint and set 
forth any defense in a timely answer is necessary to enable this De- 
partment to handle its large workload in an expeditious and eco- 
nomical manner. During the last fiscal year, the Department’s five 
ALJ’s (who do not have law clerks) disposed of 421 cases. The De- 
partment’s Judicial Officer (who does not have a law clerk) dis- 
posed of 45 cases (including one on remand from the Seventh Cir- 
cuit that required a 529-page decision to justify an 8-month suspen- 
sion order and a $10,000 civil penalty for 14 separate livestock vio- 
lations based on circumstantial evidence). In a recent month, 66 
new cases were filed with the Hearing Clerk. The Department does 
not have the time or resources to hold a hearing at this late date 


2 In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final deci- 
sion, 42 Agric. Dec. 1173 (1983) (default decision set aside because service of the com- 
plaint by registered and regular mail was returned as undeliverable, and respond- 
ent’s license under the Perishable Agricultural Commodities Act had lapsed before 
service was attempted); In re J. Fleishman & Co., 38 Agric. Dec. 789 (1978) (remand 
order), final decision, 37 Agric. Dec. 1175 (1978); In re Christ, L.A.W.A. Docket No. 
24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec. 195 (1976); and see In 
re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case remanded to de- 
termine whether just cause exists for permitting late answer), final decision, 40 
Agric. Dec. 1254 (1981). 


3 See In re Gutman, 45 Agric. Dec. (June 17, 1986); In re Daul, 45 Agric. 
Dec. (Mar. 6, 1986); In Eastern Air Lines, Inc., 44 Agric. Dec. (Sept. 23, 
1985); In re Cuttone, 44 Agric. Dec. (Aug. 20, 1985); In re Corbett Farms, Inc., 
43 Agric. Dec._____ (Nov. 1, 1984); In re Jacobson, 43 Agric. Dec. (June 26, 
1984); In re Buzun, 43 Agric. Dec. (June 13, 1984); In re Mayer, 43 Agric. 
Dec. (Apr. 12, 1984) (decision as to respondent Doss), appeal dismissed, No. 84- 
4316 (5th Cir. July 25, 1984); In re Lambert, 43 Agric. Dec. (Jan. 4, 1984); In re 
Berhow, 42 Agric. Dec. 764 (1983); In re Rubel, 42 Agric. Dec. 800 (1983) (default 
order not set aside where respondent acted without an attorney and did not under- 
stand the consequences and scope of a suspension order); Jn re Pastures, Inc., 39 
Agric. Dec. 395, 396-97 (1980) (default order not set aside where respondents misun- 
derstood the nature of the order that would be issued); Jn re Seal, 39 Agric. Dec. 370, 
871 (1980); In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default 
order not set aside because of respondents’ contentions that they misunderstood the 
Department’s procedural requirements, when there is no basis for the misunder- 
standing). 
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for this respondent, who did not file a timely answer and did not 
contest the allegations of the complaint in its untimely answer. 

The courts have recognized that administrative agencies ‘should 
be ‘free to fashion their own rules of procedure and to pursue 
methods of inquiry capable of permitting them to discharge their 
multitudinous duties.’” * If respondent were permitted to present 
alleged mitigating circumstances at this late date, all other re- 
spondents in all other cases would have to be afforded the same 
privilege. Permitting such practice would greatly delay the admin- 
istrative process and would require additional personnel. However, 
there is no basis for permitting respondent to present these mat- 
ters at this time. But even if respondent were permitted to present 
the alleged mitigating circumstances at this late date, the same 
order would be issued. 

For the foregoing reasons, the following order should be issued. 


ORDER 


Respondent is hereby assessed a civil penalty of $500, which shall 
be paid within 30 days from the date of service of this order. This 
civil penalty shall be made payable to the “Treasurer of the United 
States,” by certified check or money order, and shall be forwarded 
to Sherrie Kopka Kennedy, U.S. Department of Agriculture, Office 
of the General Counsel, Room 2422, South Building, Washington, 
D.C. 20250-1400. 


In re: GEORGE Morikawa. P.Q. Docket No. 210. Decided on July 16, 
1986. 


Airline employee failed to have bags inspected in Hawaii—Violation of Plant 
Quarantine Act—Civil Penalty—Consent. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION AND ORDER 


This proceeding was instituted under the Plant Quarantine Act 
(PQA) (7 U.S.C. § 151 et seg.) by a complaint filed hy the Adminis- 
trator of the Animal and Plant Health Inspection Service alleging 


* Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 
1016 (1954), quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 148 
(1940); accord Swift & Co. v. United States, 308 F.2d 849, 851-52 (7th Cir. 1962). 
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that George Morikawa violated the PQA and regulations promul- 
gated thereunder (7 CFR § 318.13 et seg.) George Morikawa and the 
complainant agree that this proceeding should be terminated by 
entry of the Consent Decision set forth below and agree to the fol- 
lowing stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, George Morikawa, admits specifically that 
the Secretary of the United States Department of Agriculture has 
jurisdiction in this matter, neither admits nor denies the remain- 
ing allegations in the complaint admits to the Finding of Fact set 
forth below, and waives: 

(a) Any further procedure: 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. George Morikawa waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by him in connection with this proceeding. 


FINDING OF FACT 


1. George Morikawa, respondent, is an individual and at all 
times material an employee of World Airways, Inc., whose address 
for purposes of service of process is, c/o World Airways, 7001 World 
Way West, Room 310, Los Angeles, California 90009. 

2. On or about October 31, 1985, in Honolulu, Hawaii, the re- 
spondent failed to present his baggage and other personal effects 
for inspection by an inspector of the U.S. Department of Agricul- 
ture. 


CONCLUSIONS 


Respondent George Morikawa, having admitted the jurisdictional 
facts and having agreed to the provisions set forth in the following 
Order in disposition of this proceeding, such Order and Decision 
will be issued. 


ORDER 


Respondent George Morikawa, is assessed a civil penalty of one 
hundred eighty-five dollars ($185) which shall be payable to, “The 
Treasurer of the United States” by certified check or money order, 
and which shall be forwarded to Kris H. Ikejiri, Office of the Gen- 
eral Counsel, Room 2422, South Building, United States Depart- 
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ment of Agriculture, Washington, D.C. 20250-1400, on or before 
July 31, 1986. 

This Order shall become effective on the day of service upon the 
respondent. 


In re: AARD DE Boer, Inc. P.Q. Docket No. 246 and 265. Decided on 
July 18, 1986. 


Importation of orchid plants and other growing media—Violation of Endangered 
Species Act—Civil penalty—Consent. 


C. McGovern, for complainant (246). 
Andrea Bateman, for complainant (265). 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was instituted under the Act of August 20, 1912, 
as amended (Act) (7 U.S.C. §§ 151-164a § 167) and the Endangered 


Species Act (16 U.S.C. 1538 (c) and (g), 1540(a)) by a complaint filed 
by the Administrator of the Animal and Plant Health Inspection 
Service alleging that Aard de Boer, Inc., respondent violated the 
Act and regulations promulgated thereunder (7 CFR § 319.37 et 
seg.) and the parties have agreed that this proceeding should be 
terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulation: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) any further procedure; 


(b) any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) all rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent waives any action against the United States De- 
partment of Agriculture under the Equal Access to Justice Act of 


1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred by 
the respondent in connection with this proceeding. 
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FINDINGS OF FACT 


1. Aard de Boer, Inc., respondent, is a corporation whose business 
address is 42 Ingram Terrace, Wayne, New Jersey 07470. 

2. On or about June 20, 1985, respondent imported into the 
United States at J.F.K. International Airport, Jamaica, New York, 
a growing media containing 24 orchid plants. 

3. On or about January 10, 1986, respondent imported into the 
United States at J.F.K. International Airport, Jamaica, New York, 
three boxes of Prunus spp. and Salix ssp. cuttings. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of the proceeding, such order and decision will be 
issued. 


ORDER 


The respondents is assessed a civil penalty of eight hundred and 
seventy-five dollars ($875.00) which shall be payable to the “Treas- 
urer of the United States,” by certified check or money order, and 
which shall be forwarded to Joseph P. Pembroke, Office of the Gen- 
eral Counsel, Room 2422, South Building, United States Depart- 
ment of Agriculture, Washington, D.C. 20250-1490. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: Krevatas Import Export, Inc. P.Q. Docket No. 186, Decided 
on July 238, 1986. 


Importer Export firm—Airport possession of 300 pounds of soursops—Violation of 
Federal Plant Pest Act—Civil penalty—Consent. 


Clement McGovern, for complainant. 
Larry Schatzman, Miami, Florida, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION 
This proceeding was instituted under the Act of February 2, 
1903, as amended (Act) (21 U.S.C. §§ 111 and 120), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that the respondent, violated the Act and reg- 


ulations promulgated thereunder (9 CFR § 318.13 et seq.). The par- 
ties have agreed that this proceeding should be terminated by 
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entry of the Consent Decision set forth below and have agreed to 
the following stipulation: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent waives any action against the United States De- 
partment of Agriculture under the Equal Access to Justice Act of 
1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred by 
the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Krevatas Import Export, Inc., respondent, is a corporation in- 
corporated under the laws of the State of Florida and having its 
principal place of business at 2101 N.W. 15th Avenue, Miami, Flori- 
da 33142. 

2. On or about November 20, 1985, respondent was in possession 
of 300 pounds of ANNOA MURICATA (soursops) at Miami Interna- 
tional Airport. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of six hundred dollars 
($600.00). The respondent shall send, payable to the “Treasurer of 
the United States,” a certified check or money order to Clement J. 
McGovern, Esq., Office of the General Counsel, Room 2422 South 
Building, United States Department of Agriculture, Washington, 
D.C. 20250-1400, within thirty (30) days from the effective date of 
this Order. 
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This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: ALLIED AVIATION SERVICES INTERNATIONAL Corp. P.Q. Docket 
No. 269. Decided on August 1, 1986. 


Airline services company—Removal of foreign origin garbage from airplane—Vio- 
lation of Plant Pest and Plant Quarantine Acts—Civil penalty—Consent. 


Kris Ikejiri, for complainant. 
Thomas C. Etter, New York, New York, for respondent. 


Decided by Victor W. Palmer, Administrative Law Judge. 


CONSENT DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended (21 U.S.C. §111 and § 120), the Federal Plant 
Pest Act, as amended (7 U.S.C. § 150aa et seg.) and the Plant Quar- 
antine Act, as amended (7 U.S.C. § 151 et seg.) (Acts) by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service alleging that Allied Aviation Services International 
Corp. violated the Acts and regulations promulgated thereunder (7 
CFR Part 330) and 9 CFR Part 94). Respondent Allied Aviation 
Services International Corp. and the complainant agree that this 
proceeding should be terminated by entry of the Consent Decision 
set forth below and agree to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent Allied Aviation Services Inter- 
national Corp. admits specifically that the Secretary of the United 
States Department of Agriculture has jurisdiction in this matter, 
neither admits nor denies the remaining allegation in the com- 
plaint, admits to the Findings of Fact set forth below, and waives: 

(a) Any further procedure: 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent Allied Aviation Services International Corp. 
waives any action against the United States Department of Agri- 
culture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seg.) for fees and other expenses incurred by it in connec- 
tion with this proceeding. 
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3. Complainant agrees that the terms and facts in this consent 
decision shall not be considered a violation or a breach of the con- 
sent decision filed on April 11, 1986 in P.Q. Docket No. 162, In re 
Allied Aviation Services International Corp. 


FINDINGS OF FACT 


1. Allied Aviation Services International Corp., respondent, is a 
corporation whose address for purposes of service of process is 25th 
Floor, 2 Penn. Plaza, New York, New York 10121. 

2. On or about April 7, 1986, at John F. Kennedy International 
Airport, Jamaica, New York the respondent unloaded foreign 
origin garbage from a Tower Airlines flight. 


CONCLUSIONS 


Respondent Allied Aviation Services International Corp. having 
admitted the jurisdictional facts and having agreed to the provi- 
sions set forth in the following Order in disposition of this proceed- 
ing, such Order will be issued. 


ORDER 


Allied Aviation Services International Corp., Inc., is assessed a 
civil penalty of eight hundred dollars ($800.00) which shall payable 
to, “The Treasurer of the United States” by certified check or 
money order, and which shall be forwarded to Kris H. Ikejiri, 
Office of the General Counsel, Room 2422, South Building, United 
States Department of Agriculture, Washington, DC 20250-1400, on 
or before August 8, 1986. 

This Order shall become effective on the day this Order is served 
upon the respondent. 


In re: Mariana CEvALLos. P.Q. Docket No. 180. Decided on May 16, 
1986. 


Importation of potatoes and passion fruit—Violation of permit regulations—Civil 
penalty. 


Respondent imported potatoes and passion fruit pulp into the United States from 
Ecuador. This is prohibited unless imported under permits as required by regula- 
tions. Civil penalty of $250.00 assessed. 


Jaru Ruley, for complainant. 
Respondent, pro se. 
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Decision by Edward H. McGrail, Administrative Law Judge. 
DECISION AND ORDER 


This is an administrative proceeding for the assessment of a civil 
penalty for a violation of the regulations governing the importation 
into the United States of fruits and vegetables from foreign coun- 
tries and localities (7 C.F.R. §§ 319.56 et seg.), hereinafter referred 
to as the regulations, in accordance with the Rules of practice in 7 
C.F.R. §§ 1.130 et seg. and 380.1 et seg. 

This proceeding was instituted by a Complaint filed on February 
6, 1986, by the Administrator of the Animal and Plant Health In- 
spection Service, United States Department of Agriculture. The 
Complaint alleged that on or about August 12, 1985, the respondent 
imported potatoes and passion fruit pulps into the United States at 
Miami, Florida, from Ecuador, in violation of section 319.56(c) of 
the regulations (7 C.F.R. § 319.56(c)), because the potatoes and pas- 
sion fruit pulps were not imported under permit as required by sec- 
tion 319.56-2(e) of the regulations (7 C.F.R. § 319.56-2(e)). 

On March 6, 1986, the respondent filed an Answer responding to 
and admitting the allegations contained in the Complaint. This ad- 
mission of the allegations contained in the Complaint constitutes a 
waiver of hearing (7 C.F.R. § 1.139). 

Accordingly, the material allegations alleged in the Complaint 
are adopted and set forth herein as the findings of fact, and this 
decision is issued pursuant to section 1.139 of the Rules of Practice 
applicable to this proceeding (7 C.F.R. § 1.139) 


FINDINGS OF FACT 


1. Respondent, Mariana Cevallos, is an individual whose address 
is 840-55th Street, Brooklyn, New York 11220. 

2. On or about August 12, 1985, the respondent imported potatoes 
and passion fruit pulps into the United States at Miami, Florida, 
from Ecuador, in violation of section 319.56(c) of the regulations (7 
C.F.R. §319.56(c)), because the potatoes and passion fruit pulps 
were not imported under permit as required by section 319.56-2(e) 
of the regulations (7 C.F.R. § 319.56-2(e)). 


CONCLUSIONS 


By reason of the facts contained in the Findings of Fact above, 
the respondent has violated scction 319.56(c) of the regulations (7 
C.F.R. § 319.56(c)). 

Therefore, the following Order is issued. 
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ORDER 


The respondent, Mariana Cevallos, is hereby assessed a civil pen- 
alty of two hundred fifty dollars ($250.00) which shall be paid at 
the rate of fifty dollars ($50.00) per month, with the first payment 
due no later than thirty (80) days from the effective date of this 
order, and the remaining payments due on the same date of each 
of the following four months. This penalty shall be payable to the 
“Treasurer of the United States” by certified checks or money 
orders, and shall be forwarded to Jaru Ruley, Office of the General 
Counsel, Room 2422, South Building, United States Department of 
Agriculture, Washington, D.C. 20250-1400. This order shall have 
the same force and effect as if entered after a full hearing and 
shall be final and effective 35 days after service of this Decision 
and Order upon the respondent, unless there is an appeal to the 
Judicial Officer pursuant to section 1.145 of the Rules of Practice 
applicable to this proceeding (7 C.F.R. § 1.145). 

[This Decision and Order became final on August 5, 1986-ED.] 


In re: MADELINE RAMJEWANSINGH. P.Q. Docket No. 154. Decided on 
May 12, 1986. 


Importation of fruit from Trinidad—Importation permit required—Civil penalty. 
Respondent imported eight (8) mangoes into the United States from Trinidad, in vio- 
lation of regulations which require accompanying permit. Civil penalty of $500.00 
assessed. 

Fronda C. Woods, for complainant. 

Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Act of August 20, 1912, 
as amended (Act) (7 U.S.C. §§ 151-164a and 167), by a complaint 
filed by the Administrator of the Animal and Plant Health Inspec- 
tion Service, United States Department of Agriculture. The com- 
plaint alleged that the respondent violated section 319.56-2(e) of 
the regulations promulgated thereunder (7 CFR § 319.56-2(e)). 

The Office of the Hearing Clerk mailed to respondent, by certi- 
fied mail, copies of the complaint and the Rules of Practice govern- 
ing proceedings under the Act. The Postal Service returned the 
documents marked “Unclaimed.” The Hearing Clerk then remailed 
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the documents by regular mail. This constitutes service under sec- 
tion 1.147(b)(3) of the Rules of Practice applicable to this proceeding 
(7 CFR § 1.147(b)(8)). 

Pursuant to section 1.136 of the Rules of Practice (7 CFR § 1.136) 
applicable to this proceeding, respondent was informed in the com- 
plaint and the letter of service that an answer should be filed 
within twenty days after service of the complaint, and that failure 
to file an answer would constitute an admission of the allegations 
in the complaint, under 7 CFR § 1.136(c). The respondent was also 
informed that failure to file an answer would constitute a waiver of 
hearing, as provided in section 1.139 of the Rules of Practice (7 
CFR § 1.139). 

The respondent filed no answer during the twenty-day period al- 
lowed. Respondent’s failure to file an answer within the time pro- 
vided constitutes an admission of the allegations in the complaint, 
under section 1.136(c) of the Rules of Practice (7 CFR § 1.136(c)). Re- 
spondent’s failure to file an answer also constitutes a waiver of 
hearing under section 1.139 of the Rules of Practice (7 CFR § 1.139). 
Since respondent is deemed to have admitted the material allega- 
tions of fact in the complaint, they are adopted and set forth as the 
Findings of Fact. 


FINDINGS OF FACT 


1. Madeline Ramjewansingh, respondent, is an individual whose 
address is 111-58 48rd Avenue, Corona, New York 11368. 

2. On or about March 22, 1985, at John F. Kennedy International 
Airport, respondent imported eight mangoes from Trinidad into the 
United States in violation of 7 CFR § 319.56-2(e), because the fruit 
was not accompanied by a permit, as required. 


CONCLUSION 


The respondent has failed to file any answer to any of the allega- 
tions in the complaint. The consequences of such a failure were ex- 
plained to the respondent in the complaint and in the letter of 
service that accompanied it. By her silence respondent has admit- 
ted all of the material allegations of fact in the complaint and has 
waived a hearing. 

By reason of the Findings of Fact set forth above, the respondent 
has violated the Act and regulations promulgated thereunder. The 
following order is therefore issued. 


ORDER 


Respondent Madeline Ramjewansingh is hereby assessed a civil 
penalty of five hundred dollars ($500), which shall be payable to 
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the “Treasurer of the United States” by certified check or money 
order, and which shall be forwarded to Fronda C. Woods, Office of 
the General Counsel, Room 2422, South Building, United States De- 
partment of Agriculture, Washington, D.C. 20250-1400, within 
thirty (30) days from the effective date of this order. 

This order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days after 
service of this Decision and Order upon respondent, unless there is 
an appeal to the Judicial Officer pursuant to section 1.145 of the 
Rules of Practice applicable to this proceeding (7 CFR § 1.145). 

[This Decision and Order became final on August 11, 1986-ED.] 


In re: HAWANAN AIRLINES, INC. and RoBert T. YosHizumi. P.Q. 
Docket No. 76. Decided on August 13, 1986. 


Shipment of fruit from Hawaii to the United States—Violation of Plant Quaran- 
tine Act—Civil penalty—Consent. 


Joe Pembroke, for complainant. 
Terrance Yoshizumi, Hilo, Hawaii, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION AS TO ROBERT T. YOSHIZUMI 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended (Act) (7 U.S.C. §§ 151aa et seq.) by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that the respondents violated 
the Act and regulations promulgated thereunder (7 CFR § 318.13- 
12 et seq.). The parties have agreed that this proceeding should be 
terminated by entry of the Consent Decision set forth below and 
have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 
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2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Robert T. Yoshizumi, herein referred to as the respondent, is 
an individual whose mailing address is 227 Ainada Drive, Hilo, 
Hawaii 96720. 

2. On or about October 11, 1984, the respondent offered for ship- 
ment to a common carrier from Hilo, Hawaii, to San Francisco, 
California, two cardboard boxes containing 20 pounds of avocados 
and 13 pounds of star fruit. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding with respect to respondent Robert T. 
Yoshizumi, such Order and Decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of one hundred dollars 
($100.00). The respondent shall send a certified check or money 
order for $100.00 payable to the “Treasurer of the United States,” 
to Jaru Ruley, Office of the General Counsel, Room 2422 South 
Building, United. States Department of Agriculture, Washington, 
D.C. 20250-1400, within thirty (30) days from the effective date of 
this order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 


In re: Victoria Murr. P.Q. Docket No. 168. Decided on August 15, 
1986. 


Shipment of fruit from Hawaii—Violation of Plant Quarantine Act—Civil penal- 
ty—Consent. 


Robert Broussard, for complainant. 
Respondent, pro se. 
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Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended (Act) (7 U.S.C. § 161 et seg.) by a 
complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that the respondent violated the 
Act and regulations promulgated thereunder (7 CFR § 318.1 et seq.). 
The parties have agreed that this proceeding should be terminated 
by entry of the Consent Decision set forth below and have agreed 
to the following stipulation: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek the judicial review and otherwise chal- 


lenge or contest the validity of this decision; and 

2. Respondent waives any action against the United States De- 
partment of Agriculture under the Equal Access to Justice Act of 
1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred by 
the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Victoria Muir, respondent, is an individual whose address is 
1316 Ardmore, Manhattan Beach, California 90266. 

2. On or about February 14, 1985, respondent was in possession 
of several pieces of luggage at Honolulu International Airport. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of the proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of one hundred and 
twenty five dollars ($125.00). The respondent shall send, payable to 
the “Treasurer of the United States,” a certified check or money 
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order to Robert L. Broussard, Office of the General Counsel, Room 
2422, South Building, United States Department of Agriculture, 
Washington, DC 20250-1400, within thirty (30) days from the effec- 
tive date of this order. 

The order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: KLM Roya Dutcu Arrunes, Inc. P.Q. Docket No. 196. De- 
cided on August 15, 1986. 


Importation of plant and animal products from Tanzania—Violation of quaran- 
tine acts and regulations—Civil penalty—Consent. 

Kris Ikejiri, for complainant. 

Sarah MacDonald, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT. DECISION AND ORDER 


This proceeding was instituted under the Act of February 2, 
1903, as amended. (21 U.S.C § 111 and § 120) and Plant Quarantine 
Act (7 U.S.C. § 151 et seg.) by a complaint filed by the Administra- 
tor of the Animal and Plant Health Inspection Service alleging 
that KLM Royal Dutch Airlines, Inc. violated the Acts and regula- 
tions promulgated thereunder (7 CFR § 151 et seg. and 9 CFR § 95.1 
et seq.) KLM Royal Dutch Airlines, Inc. and the complainant agree 
that this proceeding should be terminated be entry of the Consent 
Decision set forth below and agree to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, KLM Royal Dutch Airlines, Inc., admits 
specifically that the Secretary of the United States Department of 
Agriculture has jurisdiction in this matter, neither admits nor 
denies the remaining allegations in the complaint, has no objection 
to the Finding of Fact set forth below, and waives: 

(a) Any further procedure: 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. KLM Royal Dutch Airlines, Inc., waives any action against the 
United States Department of Agriculture under the Equal Access 
to Justice Act of 1980 (5 U.S.C. § 504 et seg.) for fees and other ex- 
penses incurred by it in connection with this proceeding. 
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FINDINGS OF FACT 


1. KLM Royal Dutch Airlines, Inc., is a corporation doing busi- 
ness in the United States, whose address for purposes of service of 
process is, KLM Royal Dutch Airlines, Inc., Legal Department, 437 
Madison Avenue, New York, New York 10022. 

2. On or about April 26, 1985, the respondent imported from Tan- 
zania to Chicago, Illinois, under Air Waybill number 074-5308- 
7123, untanned hides or skins, hair, bristles, bones, horns, and 
hoofs of hartebeest, gazelle, gerenuk, impa!la, reedbuck, roan ante- 
lope, klipspringer, dik dik, kudi, wildebeest (gnu), oryx, sable, 
eland, warthog, oribi, and duiker. 

3. On or about April 26, 1985, the respondent imported from Tan- 
zania to Chicago, Illinois, under Air Waybill number 074-5308- 
7145, untanned hides or skins, hair, bristles, bones, horns, and 
hoofs of kudu, klipspringer, oribi, duiker, gazelle, gerenuk, harte- 
heest, steinhok, impalla, oryx, wildebeest (gnu), eland, sable, and 
warthog. 

4. On or about April 26, 1985, the respondent imported from Tan- 
zania to Chicago, Illinois, under Air Waybill number 074-5308- 
7134, untanned hides or skins, hair, bristles, bones, horns, and 
hoofs of steinbok, duiker, klipspringer, dik dik, oribi, grenuk, land, 
gazelle, hartebeest, wildebeest (gnu), roan, kudu, antelope, oryx, 
bushbuck, impalla, reedbuck, sable, hush pig and warthog. 

5. On or about July 13. 1985, the respondent imported from the 
Netherlands to Chicago, Illinois, under Air Waybill number 074- 
5407-6046, cut flowers. 

6. On or about September 2, 1985, the respondent imported from 
the Netherlands to Chicago, Illinois, under Air Waybill number 
074-5827-4764, cut flowers. 

7. On or about September 2, 1985, the respondent imported from 
the Netherlands to Chicago, Illinois, under Air Waybill number 
074-5920-4666, cut flowers. 


CONCLUSIONS 


Respondent KLM Royal Dutch Airlines, Inc., having admitted 
the jurisdictional facts and having agreed to the provisions set 
forth in the following Order in disposition of this proceeding, such 
Order and Decision will be issued. 


ORDER 


Respondent KLM Royal Dutch Airlines is assessed a civil penalty 
of three. thousand dollars ($3,000) which shall be payable to, “The 
Treasurer of the United States” by certified check or money order, 
and which shall be forwarded to Thomas E. Bundy, Office of the 
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General Counsel, Room 2422, South Building, United States De- 
partment of Agriculture, Washington, DC 20250-1400, on or before 
August 15, 1986. 

This Order shall become effective on the day of service upon the 
respondent. 


In re: ANTONIO MARTINEZ. P.Q. Docket No. 198. Decided on June 
12, 1986. 


Importation of fruit from Mexico—Violation of Plant Quarantine Act—Civil pen- 
alty—Default. 

Respondent imported one (1) lime from Mexico into California. Importation of Mexi- 
can limes is prohibited. Civil penalty of $500.00 assessed. 

Kris Ikejiri, for complainant. 

Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
DEFAULT DECISION AND ORDER 
PRELIMINARY STATEMENT 


This proceeding was instituted under the Plant Quarantine Act, 
as amended, (PQA) (7 U.S.C. § 151 et seg.) by a complaint issued by 
the Administrator of the Animal and Plant Health Inspection Serv- 
ice, United States Department of Agriculture. The complaint al- 
leged, inter alia, that respondent Antonio Martinez violated the 
PQA and section 319.27 of the regulations promulgated thereunder 
(7 CFR § 319.27). 

Copies of the complaint and the Rules of Practice governing pro- 
ceedings under the PQA were served by the Hearing Clerk upon 
the Antonio Martinez according to section 1.147 of the Rules of 
Practice (7 CFR § 1.147). 

Antonio Martinez was informed in the complaint and the letter 
of service that an answer should be filed with the Hearing Clerk 
within twenty (20) days after service of the complaint, and that 
failure to file an answer either denying, admitting, or explaining 
the allegation in the complaint and requesting an oral hearing 
would constitute an admission of such allegation and waiver of 
such hearing. More than twenty (20) days have elapsed since Anto- 
nio Martinez was served with the complaint. Mr. Martinez has not 
filed an answer or any other document to date. This Default Deci- 
sion and Order, therefore, is issued pursuant to sections 1.136 and 
1.139 of the Rules of Practice applicable to this proceeding (7 CFR 
§§ 1.1386 and 1.139). 
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Accordingly, the material facts alleged in the complaint, which 
are admitted by Mr. Martinez’s failure to file an answer, are adopt- 
ed and set forth herein as the findings of fact. 


FINDINGS OF FACT 


1. Antonio Martinez, respondent herein, is an individual whose 
mailing address is 692 Holt, El] Centro, California 92243. 

2. On or about September 22, 1985, the respondent imported from 
Mexico into Calexico, California, approximately one (1) Mexican 
lime, in violation of section 319.27 of the regulations (7 CFR 
§ 319.27) because the importation of Mexican limes is prohibited. 


CONCLUSION 


The respondent has failed to file any answer to any of the allega- 
tions in the complaint. The consequences of such a failure were ex- 
plained to the respondent in the complaint and in the letter of 
service that accompanied it. By his silence, respondent has admit- 
ted all of the material allegations of fact in the complaint and has 
waived a hearing. 

By reason of the Findings of Fact set forth above, the respondent 
has violated the PQA and regulations promulgated thereunder. 
The following Order is, therefore, issued. 


ORDER 


Respondent Antonio Martinez is hereby assessed a civil penalty 
of five hundred dollars ($500.00), which shall be payable to the 
“Treasurer of the United States”, by certified check or money 
order, and which shall be forwarded to Kris H. Ikejiri, Esq., Office 
of the General Counsel, Room 2422 South Building, Washington, 
United States Department of Agriculture, Washington, D.C. 20250- 
1400. 

This Order shall have the same force and effect as if entered 
after full hearing and shall be final and effective 35 days after 
service of this Default Decision and Order upon the respondent, 
unless there is an appeal to the Judicial Officer pursuant to section 
1.145 of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.145). 

[This Decision and Order became final on August 29, 1986-ED.] 
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In re: AERO MAyYFLOWER TRANSIT Co., Inc. P.Q. Docket No. 254. De- 
cided on August 29, 1986. 


Interstate movement of outdoor articles—Violation of Plant Quarantine Act and 
Federal Plant Pest Act—Civil penalty—Consent. 


Kevin Thiemann, for complainant. 
W.G. Lowry, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Plant Quarantine Act 
of August 20, 1912, as amended, and the Federal Plant Pest Act, as 
amended (7 U.S.C. §§ 151-164a and 167, and 150aa et seq.) (Acts) by 
a complaint filed by the Administrator of the Animal and Plant 
Health Inspection Service alleging that Aero Mayflower Transit 
Co., Inc., respondent, violated the Acts and regulations promulgat- 
ed thereunder (7 CFR § 301.45 et seg.). The parties have agreed that 
this proceeding should be terminated by entry of the Consent Deci- 
sion set forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent specifically admits that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admits nor denies the remaining allega- 
tions in the complaint, admits to the Findings of Fact set forth 
below, and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also waives any action against the United States 
Department of Agriculture under the Equal Access to Justice Act 
of 1980 (5 U.S.C. § 504 et seg.) for fees and other expenses incurred 
by the respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. Aero Mayflower Transit Co., Inc., respondent, is a corporation 
doing business at P.O. Box 107, Indianapolis, Indiana 46206-0107. 

2. On or about September 7, 1985, the respondent moved inter- 
state outdoor household articles from Huntington, New York, a 
gypsy moth high risk area, to Downers Grove, Illinois, a gypsy 
moth non-regulated area. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following Order in 
disposition of this proceeding, such Order and Decision will be 
issued. 


ORDER 


The respondent is assessed a civil penalty of five hundred dollars 
($500.00) which shall be payable to the “Treasurer of the United 
States”, by certified check or money order and which shall be for- 
warded to Kevin B. Thiemann, Office of the General Counsel, 
Room 2422 South Building, United States Department of Agricul- 
ture, 12th and Independence Ave., S.W. Washington, D.C. 20250- 
1400, within thirty (80) days from the effective date of this order. 

This Order shall become effective on the day upon which service 
of this Order is made upon the respondent. 
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In re: JosE JEsus MEDINA ELIZALDE. P.Q. Docket No. 150. Decided 
on July 10, 1986. 


Kris Ikejiri, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT 


For good cause shown in complaint counsel’s Motion to Dismiss 
Complaint, filed July 8, 1986, 77 IS ORDERED, that the complaint 
issued in this matter on November 15, 1985, be, and hereby is, dis- 
missed without prejudice. 


In re: AER Lincus CarGo OPERATIONS AND AIRPORT TRUCK SERV- 
1cE. P.Q. Docket No. 250. Decided on August 4, 1986. 


Jaru Ruley, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
ORDER DISMISSING AIRPORT TRUCK SERVICE 


For good cause shown, the complainant’s motion to dismiss the 
complaint as to respondent, Airport Truck Scrvice, is granted. 


In re: Jessica Sotomon. P.Q. Docket No. 217. Decided on August 26, 
1986. 


Clement McGovern, for complainant. 
Respondent, pro se. 


Decision by Edward H. McGrail, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT 


For good cause shown in complainant’s Motion to Dismiss, filed 
August 22, 1986, IT IS ORDERED, that the complaint issued in 
this matter on March 17, 1986, be, and hereby is, dismissed. 
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In re: PEviaN1 SPA AND NorRTHERN Propuce Company. P.Q. Docket 
No. 225. Decided on August 27, 1986. 


Jaru Ruley, for complainant. 
Respondents, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
ORDER DISMISSING COMPLAINT 


Complainant filed a motion to dismiss the complaint on the 
ground of additional information provided to complainant. 

IT SHOULD BE AND HERE BY IS ORDERED that the com- 
plaint is dismissed without prejudice. 


In re: AERO MAYFLOWER TRANSIT Co., INC. AND SANTINI VAN Co. 
P.Q. Docket No. 254. Decided on August 27, 1986. 


Kevin Thiemann, for complainant. 
Respondents, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DISMISSAL OF COMPLAINT 


For good cause shown by complainant, the complaint that was 
filed herein against Santini Van Co., on May 20, 1986, is herewith 
dismissed. 
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In re: DARRELL McDoNatp d/b/a Box CANYon Farms. PRPA 
Docket No. D-3. Decided on July 18, 1986. 


Producer—Handler of seed—Failure to pay assessments—Violation of PRP Act— 
Civil penalty—Default. 


Respondent as producer of seed potatoes failed to file reports and pay required as- 
sessments to National Potato Promotion Board based on volume of potatoes han- 
dled. Respondent ordered to pay $3,072.09 in assessments for years 1980-1984 and is 
assessed a civil penalty of $4,000.00. Respondent did not file an answer to the com- 
plaint. 


John D. Griffith, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER UPON ADMISSION OF FACTS BY REASON OF 
DEFAULT 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Potato Research and 
Promotion Act, as amended, 7 U.S C. §§ 2611-2627, herein referred 
to as the Act, instituted by a complaint filed by the Administrator, 
Agricultural Marketing Service, United States Department of Agri- 
culture, charging that the respondent willfully violated the Act, 
the Potato Research and Promotion Plan, 7 CFR §§ 1207.301-.366 
and the Rules and Regulations issued pursuant to the Act, 7 CFR 
§§ 1207.500-.550. 

Copies of the complaint and Rules of Practice governing proceed- 
ings under the Act, 7 CFR §§ 1.130-1.151, were served upon re- 
spondent by the Hearing Clerk by certified mail. Respondent was 
informed in the letter of service that an answer should be filed 
pursuant to the Rules of Practice and that failure to answer would 
constitute an admission of all the material allegations contained in 
the complaint. 

Respondent has failed to file an answer within the time pre- 
scribed in the Rules of Practice, and the material facts alleged in 
the complaint, which are admitted by respondent’s failure to file 
an answer, are adopted and set forth herein as Findings of Fact. 

This decision and order, therefore, is issued pursuant to section 
1.139 of the Rules of Practice. 7 CFR § 1.139. 


FINDINGS OF FACT 


1. Darrell McDonald, hereafter referred to as respondent, is an 
individual doing business as Box Canyon Farms at P.O. Box 102, 
Arco, Idaho 83212. 
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2. At all material times, respondent was engaged in business as a 
producer-handler handling seed potatoes of his own production and 
was subject to the Act, Plan, and Regulations. 

3. Respondent is a designated handler as defined in the Plan, 7 
CFR § 1207.308, and the Regulations, 7 CFR § 1207.512. As such, re- 
spondent was and is required to submit reports and pay assess- 
ments to the National Potato Promotion Board based on the 
volume of potatoes handled for ultimate consumption as human 
food and seed. 7 CFR §§ 1207.510 and .513. 

4, Since January 1, 1980, respondent has violated the Act, Plan 
and Regulations by failing to: 

(a) submit handler reports as required by 7 U.S.C. § 2619 and 7 
CFR §§ 1207.350 and .513; and 

(b) pay assessments as required by 7 U.S.C. § 2619 and 7 CFR 
§§ 1207.342 and .513 in the amount of $3,072.09. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact above, the 
respondent has willfully violated section 2619 of the Act, 7 U.S.C. 
§ 2619, sections 1207.342 and 1207.350 of the plan, 7 CFR 
§§ 1207.342, 1207.350 and section 1207.513 of the rules and regula- 
tions. 


ORDER 


Respondent Darrell McDonald, his agent and employees, directly 
or through any corporate or other device, shall cease and desist 
from: 


(1) violating the Act, Plan and Regulations by failing to file 
handler reports and pay assessments in the sum of $3,072.09 for 
the years 1980 through 1984; 

(2) violating the Act, Plan and Regulations by failing to file all 
future handler reports and pay all future assessments as they 
become due. 

The respondent Darrell McDonald is assessed a civil penalty of 
$4,000.00 which shall be paid by a certified check or money order 
made payable to the Treasurer of the United States. The check or 
money order shall be mailed to John D. Griffith, Office of the Gen- 
eral Counsel, United States Department of Agriculture, Room 2014- 
South, Washington, D.C. 20250-1400. 

The provisions of this order shall become effective on the first 
day after this decision becomes final. 

Pursuant to the Rules of Practice, this decision becomes final 
without further proceedings 35 days after service as provided in 
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section 1.142 and 1.145 of the Rules of Practice, 7 CFR §§ 1.130- 
1.151, unless appealed within 30 days after service. 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final on August 28, 1986-ED.] 
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PLANT QUARANTINE ACT 
CIVIL PENALTY 
Of $100.00 
Of $125.00. 
Of $185.00. 
Of $250.00 
Of $500.00. 
Of $600.00 
Of $800.00. 
Of $875.00 
Of $3,000.00 
DISMISSAL 
At request of complainant. 
For good cause 
Without prejudice 
GARBAGE 
Not in proper receptacles 
Unloaded in violation of regulations 
INSPECTION 
Failure to submit to 


Violation of the Act and regulations 





SUBJECT INDEX 


PLANT QUARANTINE ACT—Cont. 


PROHIBITED/RESTRICTED ARTICLE PAGE 


Imported without permit. 

Restricted entry 

Transported from gypsy moth high risk area 

POTATO RESEARCH AND PROMOTION ACT 

ASSESSMENTS 

Failure to pay 

Violation of the Act, Plan and Regulations 
CIVIL PENALTY 


POULTRY PRODUCTS INSPECTION ACT 
INSPECTION SERVICES 
I 2s csc os sci occ siaslasDaceoy ee caaaiaischacsoakbabatdbanespeaecsiaasnecskendensubsaonvcamaeeereTeOR 1451 








